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JURISDICTIONAL STATEMENT 


I 


Appellant’s Complaint (App. 2) and amended' Com* 
plaint (App. 72) prayed of the District Court a declara¬ 
tory judgment which would settle and define certain 
legal rights and obligations which were (and still are) 
in controversy between appellant and the defendant 
United Steelworkers of America, a labor union. 

The National Labor Relations Board, the other de¬ 
fendant remaining in the case at the present timej was 
added 1 as a defendant in the amended Complaint ( App. 
71-74). It has no direct or substantial interest ip the 
matter, except to the extent that the controversy be¬ 
tween the appellant and the Union arose out of itheir 
wholly contradictory views of the legal significance of a 
“Certification of Representatives” (App. 7), issued by 
the Board under Section 9 of the National Labor Rela¬ 
tions Act.i Under the rule of law declared in such cases 
as Order of Railway Conductors v. Pennsylvania R. R. 
Co., 323 U.S. 166; 89 L. Ed. 154 (1944), this relationship 
to the case, although an indirect one, may be sufficient 
to make the Board a necessary party here. 

Both the Union and the Board are subject to suit in 
the District of Columbia. The Union maintains one of 
its principal business offices here (App. 3)—in its own 
office building on Lafayette Square; and, in keeping, with 
the rule in Busby v. Electric Utilities Union, 79 App. 
D.C. 336; 147 Fed. (2d) 865 (1945), it was held subject 
to the jurisdiction of the District Court in an Qrder, 
entered on June 26,1945 (App. 72 a) from which it has 
taken no appeal. 

By its Order of June 26, 1945 (App. 72), justjmen- 
tioned, the District Court (Mr. Justice McGuire) denied 

i 

— 

1. Act of July 5, 1935, c. 372; 49 Stat. 449; 29 U.S.C. 151-166. 


I 
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the defendant Union’s motion (App. 57-58) to dismiss 
the original Complaint, and so held, inter alia, that the 
Complaint states a valid cause of action as against the 
Union. By leave of Court granted the same day (App. 
71), plaintiff amended the Complaint, as noted above, to 
add the National Labor Relations Board as a defendant 
(App. 72). The Board then made two motions: a mo¬ 
tion to quash the Summons served on it (App. 74) and 
a motion, in which the three Board members joined, to 
dismiss the amended Complaint on the ground that it had 
failed to state a cause of action against the Board (App. 
75-76). By an Order entered on January 18, 1946, the 
District Court (Mr. Justice Schweinhaut) sustained both 
of these motions, and dismissed the amended Complaint 
as to the Board and its members (App. 86-87). On April 
12, 1946, appellant perfected the present appeal, from 
the final judgment so entered. 

It will have been observed that the District Court 
denied the defendant Union’s motion to dismiss the Com¬ 
plaint, and that as a result, even though it sustained the 
defendant Board’s similar motions, the case has re¬ 
mained open at all times to further prosecution against 
the Union in the Court below. No further proceedings 
have been conducted in that direction however: the case 
in the District Court awaits the outcome of this appeal. 

Under all these circumstances, it is believed that: 

1. The District Court had jurisdiction of the case 
as a controversy arising under the laws of the United 
States, involving an amount in excess of $3,000 (App. 
3), by virtue of the provisions of Section 24 of the 
Judicial Code, as amended, 28 U.S.C. 41(1), and those of 
Sections 11-305 and 11-306 of the District of Columbia 
Code. 
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2. The District Court had jurisdiction to enter a 
declaratory judgment by virtue of the provisions of the 
federal Declaratory Judgments Act of June 14, 1934, c. 
512; 48 Stat. 955; Aug. 30,1935, c. 829, Sec. 405; 49 Stat. 
1027; 28 U.S.C. 400. 


3. This Court has jurisdiction to review the final 
judgment of the Court below, by virtue of the provisions 
of Section 17-101 of the District of Columbia Code (Act 
of Feb. 9,1893, c. 74, Sec. 7; 27 Stat. 435, as amended). 

i 


STATEM E NT OF THE CASE 

1. Appellant’s forces of steel plant police. 

Jones & Laughlin Steel Corporation was organized 
many years ago in Pennsylvania, and has been engaged 
ever since in the manufacture and sale of steel and steel 
products (App. 4). 

Of its several steel manufacturing establishments, 
two of the most important are the “Pittsburgh Works” 
and the “Otis Works” (App. 4). The Pittsburgh Works 
is one of the largest steel manufacturing operations in 
the Pittsburgh district: its furnaces, mills, power houses, 
warehouses, offices and plant railways occupy a huge 
tract of enclosed lands lying on several miles of both 
banks of the Monongahela River, in the City of Pitts¬ 
burgh. The furnaces, mills and equipment of tlie Otis 
Works, which is similar in character to the Pittsburgh 
Works but about one-third as large, occupy two tracts 
of land in Cleveland, Ohio (App. 62-63). 

In the normal operations of these two Works, appel¬ 
lant regularly employs large numbers of skilled crafts¬ 
men and semi-skilled and unskilled laborer^ and 
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mechanics, to do all of the physical work required in the 
manufacturing operation and the necessary incidents 
thereof. The normal labor force at the Pittsburgh 
Works is about 9,000 men; that at the Otis Works, about 
4,500 men (App. 5). 

In addition to these forces of productive laborers— 
the rank and file steelworkers—and to the plant superin¬ 
tendents, foremen and other supervisory and profes¬ 
sional agents of plant management, the appellant em¬ 
ploys at each of the two Works a force of plant police. 
These men, whose legal status is the real subject of the 
dispute in this case, number over one hundred at the 
Pittsburgh Works, and about sixty at the Otis Works 
(App. 5; 63). In each case, the police force is an in¬ 
tegrated body of men, entirely separate from the forces 
of productive laborers (App. 66). Its members are all 
men possessed of special physical, mental and moral 
qualifications, especially chosen and trained in the duties 
of peace officers (App. 64, 66). While on duty, they wear 
military uniforms, and carry firearms. During the recent 
war, they were enrolled and sworn as members of the 
Auxiliary Military Police force of the Army of the United 
States (App. 66-67). Before the war and at all times 
since the war, every member of the police force at either 
Works has been enrolled and sworn as a special patrol¬ 
man on the municipal police force of the city in which he 
serves: every plant policeman has been (and now is) 
a peace officer either of the City of Pittsburgh and the 
Commonwealth of Pennsylvania or of the City of Cleve¬ 
land and the State of Ohio (App. 64). 

As a practical matter, the maintenance of such a 
I separate police force is now, as it has been for a great 
many years, indispensable to the preservation of peace, 

l 

t 

r 

? 
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safety, law and order in any steel mill, of the type ex¬ 
emplified in the Pittsburgh Works and the Otis Works, 
or in any other kind of industrial establishment in which 
multitudes of laborers are employed in a large enclosed' 
area, to work in a maze of furnaces, buildings, machines, 
railroad tracks, steam and electric lines and other] sim¬ 
ilarly complicated and potentially dangerous structures. 
Only specially trained men, familiar with local condi¬ 
tions, can be relied upon to patrol such plants or [to do 
the other duties of policemen therein with safety. It is 
in recognition of this that the municipal authorities in 
Pittsburgh and Cleveland have for years enrolled the 
plant police as special city patrolmen, and have Relied 
upon them to do all the work of city peace officers, which 
is called for in the Works (App. 5; 63). 

2. Legal proceedings giving rise to the pres¬ 
ent dispute over the Union’s legal right to 
represent the Pittsburgh Works policemen* 

Since some time in 1937, the defendant Union has 
claimed and has enjoyed the rights and status of 
“exclusive representative,” for the purposes of the 
National Labor Relations Act, of all of the rank arid file 
steel workers in the steel manufacturing plants of the 
appellant, including the thousands of rank and file 
laborers in the Pittsburgh Works and the Otis Works. 
Until 1943, in its contracts and other dealings with the 
appellant, it preserved and was content with the tra¬ 
ditional line between management and labor; and it 
made no effort—but instead disclaimed any intention— 
to assume jurisdiction of any person traditionally rec¬ 
ognized to be on the management side of the line: it 
disclaimed jurisdiction, that is, of the appellant’^ ex- 
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ecutive and supervisory officers; of its professional 
agents; and, finally, of its policemen (App. 6, 64). 

Early in 1943, however, the Union commenced a 
series of maneuvers, which reflected its intention to 
extend its jurisdiction, and so to obtain influence or 
control over functions which had previously belonged 
wholly to the employer. In particular, it commenced 
campaigns to recruit as Union members the policemen 
in the Pittsburgh Works and the Otis Works, and filed 
petitions with the National Labor Relations Board, 
under Section 9 of the National Labor Relations Act2 
for its certification as their “exclusive representative” 
under the Act (App. 6). 

Acting promptly upon these petitions, the Board 
held hearings, at which the appellant appeared, offered 
evidence of the facts, and contended that the Union, 
having assumed the status of “exclusive representa¬ 
tive” of the rank and file steel workers, could not be 
qualified, under the National Labor Relations Act, as 
representative of the policemen (App. 7). 

The practical reasons for this stand, so laid before 
the Board, are restated in the record here. Under the 
National Labor Relations Act, an “exclusive representa¬ 
tive” of a class of employees — a Union chosen by a 
majority of the class and lawfully certified and quali¬ 
fied in proceedings before the Board—has a monopoly 
of all further dealings between the employee members 
of the class and the employer. Such an “exclusive 
representative” has the exclusive legal right to make the 
contract of employment of all the members of the 
class; to interpret their rights under the collective con¬ 
tract, if disputes arise; and to enforce those rights 


2. 29 U.S.C. 159; Supplement, p. 8 b, infra. 
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against the employer, or to waive their enforcement. 
The individual employee cannot assert or protect his 
individual rights, except through the agency of the 
Union, and in such manner and to such extent as it shall 
choose to allow. 3 

This settled rule of law has been found necessary 
to assure to every “exclusive representative,” duly 
qualified under the Act, the strong position in dealings 
with the employer which the Act was intended to pro¬ 
vide, as a means to equalize the once unequal balance of 
bargaining power between the individual laboring man 
and his employers “organized in corporate or other 
forms of association.” 4 In its application, however, it 
gives the Union and its leaders a position of the great¬ 
est potential influence over the employees they repre¬ 
sent. Each such employee must avoid, if he can, any 
conflict with the Union and its leaders; for, if he does 
not, they may retaliate — justly or unjustly — in their 
manner of prosecuting or compromising his individual 
grievances against the employer. And if the individual 
be a member of a small group—say one hundred police¬ 
men, and the Union be dominated democratically Ijjy a 
large group — say nine thousand rank and file $teel 
workers, the same considerations must restrain him 
from any avoidable conflict with the dominant rank and 
file, for its members have the power to impair or destroy 
his standing with the Union and its leaders. 

This position of dependence upon the good will of 
the rank and file steel workers is incompatible with 
many of the essential duties of a steel plant policeman. 

3. J. I. Case Co. v. N.L.R.B., 321 U.S. 332; 88 L. Ed. 762 (1944). 

4. Section 1, National Labor Relations Act; 29 U.S.C. 151; Supple¬ 
ment, p. 4 b, infra. 
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In the discharge of his duty to demand the preserva¬ 
tion of the peace, and of law and order in the plant, 
he is often obliged to offend rank and file Union mem¬ 
bers. If it be necessary to enforce the law and the 
Steel Company’s rules, or to protect property in the u 
plant, he must, to do his duty, arrest and report in¬ 
stantly any person whom he believes guilty of any sig¬ 
nificant violation of any rule or law (App. 65). And he 
must do this duty without any particular regard for his 
own standing in the sentiments of the rank and file 
union members as a class; for in doing it, he is the sole 
efficient executive agent of both private management 
and public law: neither has any other agency which can 
discharge this indispensable function, in such places as 
the steel Works (App. 63). 

These circumstances of law and fact were relied 
upon by the appellant to convince the Board that it 
should not act favorably on the Union's petitions for 
certification. Under the Board's own earlier interpre¬ 
tation of the Act, they would have been sufficient for the 
purpose; but the Board’s view of the point of law had 
changed, and in keeping with its newer view—that the 
Union could be qualified to represent policemen or fore¬ 
men or other similar agents of management—it rejected 
appellant's arguments; held elections among the police 
at the Pittsburgh Works and at the Otis Works; and, 
when the Union was favored by a majority of the bal¬ 
lots in each election, issued a “Certification of Repre¬ 
sentatives” in the Union’s favor in each of the two 
cases (App. 7). 

The two Certifications issued at about the same 
time: that in the Otis Works case on June 5, 1943, 
and that in the Pittsburgh Works case some four 
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months later, on October 27th. 6 in both cases, the 
Union demanded recognition as “exclusive representa¬ 
tive” of the police, and in both cases the appellant 
refused recognition, in reliance upon its view of the law 
stated above (App. 7-8). In each case, the Union 
then filed with the National Labor Relations Board a 
“Charge” that, by denying it recognition, the appellant 
had committed an “unfair labor practice” under! Sec¬ 
tion 8 (5) of the Act. 6 At this point, the similarity 
of the histories of the two cases ends. 

i 

In the Otis Works case, the Union pressed its 
Charge to hearing before the Board; and on December 
2, 1943, the Board entered a Final Decision and Ojrder, 
by which it held, judicially, that the Union was legally 
qualified to represent the Otis Works police, and com¬ 
manded appellant to recognize it as their “exclusive 
representative”: 53 N.L.R.B. Reports 1056. Appel¬ 
lant, desiring to maintain its legal position, refused to 
obey the Board’s Order, and on February 1, 1944, the 
Board filed a petition for enforcement of the order in 
the Sixth Circuit Court of Appeals. On December 8, 
1944, having heard the case, that Court entered a de¬ 
cision which upheld the appellant’s view of the law, and 
set the Board’s Final Order aside: N.L.R.B. v. Jones & 
Laughlin Steel Corporation, 146 Fed. (2d) 718. jThis 
was the condition of the Otis Works case when this 
present action was commenced, on January 27, 1945 
(App. 2). 

In the meantime, on about February 1, 1944; the 

Union had withdrawn the Charge it had filed with the 
— 

5. The Pittsburgh Works’ Certification is reproduced in the Supple¬ 
ment, p. 1 b, infra. 

6. 29 TJ.S.C. 158 (5); Supplement, p. 7 b, infra. 
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Board in the Pittsburgh Works case, under an Order of 
the Board which permitted such a withdrawal without 
prejudice, and had taken no further step to settle its 
.alleged rights in any proceeding under the National 
Labor Relations Act (App. 9-10). Instead, it had 
asserted that its right to the status of “exclusive rep¬ 
resentative” of the whole force of Pittsburgh Works 
policemen had been settled and established by the Cer¬ 
tification alone; that no further proceeding to establish 
it was called for; and that any refusal of recognition 
by the appellant would violate the Union’s legal rights. 

The Complaint describes at some length a proceed¬ 
ing commenced by the Union before the National War 
. Labor Board, on April 1, 1944, and still pending when 
.this action was commenced in the Court below (App. 
10-14). The National War Labor Board has since 
ceased to exist; 7 but the history of the Union’s proceed¬ 
ing before it is still significant, because it discloses the 
Union’s contention concerning the legal effect of the 
National Labor Board’s Certification: before the War 
Labor Board, the Union contended, successfully, that 
the Certification was, standing by itself, a legally con¬ 
clusive judgment of the Union’s status, which must be 
respected and obeyed. At that stage of the matter, 
moreover, the executive officers of the National Labor 

• 

Relations Board who had charge of the matter took the 
same position, and urged it upon the appellant (App. 
73, 79-80). 


7. Executive Order 9672, issued by the President on December 31, 
1945 (11 Federal Register 221); as amended by Executive Order 9724, 
May 15,1946 (11 Federal Register 5381). 
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3. Controversy presented for decision by the 
Complaint. 

In its Complaint, the appellant described the legal 
contention of the Union, and the endorsement thereof 
by the National Labor Relations Board, and took issue 
with it as a matter of law, declaring its own conviction, 
by which it had been guided in its conduct of the mat¬ 
ter, that the Certification of Representatives was not 
a legally conclusive judgment of the Union’s status, and 
that it could not have any legal force unless and until 
it should be upheld in further proceedings before the 
Board (App. 14). 

In the Complaint, the appellant showed that, Respite 
its own belief in this view of the Certification, the di¬ 
rectly contrary view asserted by the Union had Created 
a dilemma concerning its legal rights and 1 obligations, 
from which it could not escape without the aid of the 
Court: it was obliged to choose between a surrender of 
its convictions, which would mean giving the police to 
the jurisdiction of the Union and probably destroying 
their efficiency; and, on the other hand, a continued re¬ 
fusal to surrender any control of the police to the (Union, 
which would, as the Union and the Board had both 
threatened, mean inviting various penalties and sanc¬ 
tions (App. 14-16). 

In the meantime, the Complaint showed, pending 
some judicial settlement of the true effect of tlje Cer¬ 
tification, the appellant was obliged to occupy a position 
of doubt and jeopardy; for, under the National Labor 
Relations Act, only the Union had the power tb com¬ 
mence any further proceeding before the Board to test 
the validity of the Certification, and until the Union 


i 
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* should choose to do so, and the Board should enter a 
Final Order (such as that in the Otis Works case), the 
' Certification could not be subjected to a review under 
j the Act, in a Circuit Court of Appeals (App. 10) .8 
i To relieve this situation the Complaint prayed a 
declaratory judgment which would declare either that 
the Certification was a legally sanctioned and legally 
t compulsive judgment of the Union's status, or that it 
was not. 

4 

i 

0 

t 

4. Proceedings in the Court below. 


On February 15,1945, the defendant Union filed as 
its plea to the Complaint a Motion to Dismiss or for Sum¬ 
mary Judgment (App. 57), which contended that the 
Union was not subject to suit in the District of Columbia, 
and that the Complaint failed 1 to state a valid cause of 
action. As has been observed', this motion was argued 
in due course before his honor, Mr. Justice McGuire; 
and was denied in an Order entered by the District Court 
on June 26,1945 (App. 72). 

On March 26,1945, the National War Labor Board 
i and its members filed a Motion to Dismiss the Complaint, 
or for Summary Judgment, which contended that appel¬ 
lant had not and could not have any justifiable contro¬ 
versy with that Board (App. 59). After argument be¬ 
fore Mr. Justice McGuire, this motion was granted in 


an Order made on June 26,1945 8 9 (App. 70). Since that 
jtime, the War Labor Board has had no part in the case. 


8. See: American Federation of Labor v. NJj.RJB., 308 U.S. 401; 
84 L. Ed. 347 (1040). 

9. This Order was based upon the decisions of this Court in Em¬ 
ployers Group v. N.WJjB., 79 App. D.C. 105; 143 Fed. (2d) 145 (1944); 
and N.WJLJB. v. Montgomery-Ward t& Co., 79 App. D.C. 200; 144 Fed. 


(2d) 528 (1944). 
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On the same day, June 26,1945, appellant filed the 
amendment to its Complaint, by which the National 
Labor Relations Board was joined as a party defendant 
(App. 72-74). On July 10,1945, that Board filed the two 
motions, mentioned above: the Motion to Quash Sum¬ 
mons (App. 74), which contended that the joinder of the 
Board as a defendant constituted a legally unauthor¬ 
ized suit against the United States; and the Motion to 
Dismiss the amended Complaint (App. 75), which con¬ 
tended that the amended Complaint stated no cause of 
action to which the Board could be made a party. After 
argument before Mr. Justice Schweinhaut, the District 
Court sustained both of these motions, in a single Order 
entered on January 18,1946 (App. 86). This final deci¬ 
sion, in favor of the defendant Board, is the Ordeif here 
under review. 

i 

5. Recent proceedings in the matter before 
the Board. 

Since this appeal was entered and perfected the 
case has taken a new turn. On June 19,1946, the Union 
filed with the defendant Board a new Charge, that Appel¬ 
lant had, by denying it recognition, violated Section 8 
(5) of the National Labor Relations Act. On July 8th, 
the Board conducted a hearing on the new Charge; and 
on July 23rd, the Board’s Trial Examiner, who had pre¬ 
sided at the hearing, published an “Intermediate Report” 
by which he recommended that the Board issue a iPinal 
Order commanding recognition of the Union as exclusive 
representative of all of the Pittsburgh Works police. In 
due course, appellant filed written Exceptions to the In¬ 
termediate Report. 
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At the time this is written (September 3,1945), the 
new proceeding has gone no further. If it proceeds to 
'its conclusion, the appellant will be relieved-as of that 
date—from the condition of doubt and jeopardy which 
tied it to commence this case. If the Union’s new Charge 
is dismissed, appellant will need no further relief, for 
(such a decision would relate back to establish from the 
beginning the rightness of its refusal to recognize the 
Union. If, on the other hand, the Board accepts the Trial 
Examiner’s recommendations, and commands recogni¬ 
tion, the validity of its Order—and with it that of the 
Certification—will be the subjects of judicial review in 
a Circuit Court of Appeals, or in this Court. This re¬ 
sult would protect appellant, for the future, at least. 
But, pending the Board’s decision of the new case, or 
at least some assurance that it will be decided and not 
withdrawn before its decision, the appellant’s situation 
remains as doubtful as ever. 

6. Further proceedings in the Otis Works 
case. 

While this case and the Pittsburgh Works case be¬ 
fore the Board have proceeded in the manner just de¬ 
scribed, the Board’s case arising out of the Union’s 
efforts to qualify itself as “exclusive representative” of 
the Otis Works policemen has been litigated further in 
a manner contemplated, or at least made possible, by 
the Act. 

On May 5,1945, the Board filed in the Supreme Court 
of the United States a petition for a writ of certiorari 
to review the decision entered the preceding December 
8th by the Sixth Circuit Court of Appeals. In a memo¬ 
randum decision handed down without argument on June 
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4, 1945, 10 the Supreme Court granted the petition and 
remanded the case, for further consideration by the Cir¬ 
cuit Court of a new and allegedly relevant fact disclosed 
in the Board’s petition: the fact that the Otis Works 
police had 1 been discharged from service in the Army’s 
Auxiliary Military Police Force at some time during the 
summer of 1945. 

Pursuant to this remand, the case was argued again 
in the Circuit Court; and on April 4, 1946, that Court 
handed down a new decision, holding that the “demilitar¬ 
ization” of the Otis Works police had made no difference 
in its view, and that no single labor union could be quali¬ 
fied to act at once as the “exclusive representative” of 
both the police and the rank and file steel workers in the 
same plant; and reaffirming its decision to sett the 
Board’s Order aside. 11 

Although no petition has been served and no formal 
notice given it, appellant has been advised informally 
that the Board has filed or will shortly file a new petition 
for certiorari, in an effort to secure a review of this new 
decision of the matter by the Circuit Court. 


I 


I 


10. NJJ.R.B. v. Jones do Laughlin Steel Corporation, 325 U.S. 838; 
89 L. Ed. 1965 (1945). 

11. NJjJtJB. v. Jones & Laughlin Steel Corporation, 154 Fed. (2d) 
932 (1946). 



Summary of Argument. 


* 16 

> 

\ 

STATEMENT OF POINTS 

1. The District Court erred in sustaining, in its 
final Order, the motion of the defendant National Labor 
Relations Board to dismiss the Complaint as to the Board 

. (App. 86-87). 

2. The District Court erred in sustaining, in its 
* final Order, the motion of the defendants the National 
'Labor Relations Board and its three members as in¬ 
dividuals to quash the writ or writs of summons issued 
against them (App. 86-87). 


SUMMARY OF ARGUMENT 

I. Appellant is, as the District Court held, entitled to 
a declaratory judgment settling its dispute with 
the Union. 

1. Appellant has had good reasons in fact and 
law to deny recognition to the Union. 

(a) Recognition of the Union would impair 
and probably destroy the efficiency of the 
plant police. 

(b) Under the decisions, it appears that a Cer¬ 
tification should be accorded no legally 
compulsive force. 

(c) Under the decisions, this particular Certi¬ 
fication is probably unlawful and void. 

2. However, during the pendency of its dispute 
with the Union, the appellant is obliged to as¬ 
sume the risks of a sort of outlaw status, in 
which it can have no security in its dealings 
with its employees. 
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The Declaratory Judgments Act was intended 
to provide a remedy in just such cases as this. 

(a) This remedy is intended to enable any per¬ 
son, of whom a doubtful legal demand is 
made, to obtain a judicial test of the 
validity of the demand. 

(b) No danger of irreparable injury is required 
to justify the application of this remedy. 

(c) Appellant has had no other adequate 
remedy. 

The “review” of the Certification sough" here 
is not forbidden by the National Labor Rela¬ 
tions Act. 


n. The Board was properly made a party, and should 

have been retained as a party to the case. 

1. The joinder of the Board is probably required 
as a matter of orderly procedure. 

2. The need to retain the Board is not changed by 
its assertions, pendente life, that there j is no 
controversy. 

3. The joinder of the Board does not make this a 
suit against the United States. 

(a) No judgment in the case can affect any 
interest of the United States or any legiti¬ 
mate interest of the Board. 

(b) At most, the Court will correct an; error 
of law, which the Board’s members had no 
lawful power to commit, and which has 
injured the appellant. 


18 


Argument . 


ARGtJ] 


01 M 


ST 


I. Appellant is, as the District Court held, en¬ 
titled to a declaratory Judgment settling its 
dispute with the Union. 

It has been observed that, by denying the Union’s 
motion to dismiss the Complaint (App. 72), the District 
Court held that the Complaint states a valid cause of 
action: that the appellant is entitled to a declaratory 
judgment which will settle its dispute with the Union, 
by determining either that the Board’s Certification is 
(as the Union has contended) a legally conclusive 
adjudication of the Union’s status, or else that it is (as 
the appellant has contended) possessed of no legal 
force, except perhaps that of an election return. Since 
the Labor Board’s place in the proceeding, the princi¬ 
pal subject of this appeal, depends largely upon the 
soundness and scope of this conclusion, it seems neces¬ 
sary to restate the reasons which uphold the District 
Court’s Order denying the Union’s motion. 


1. Appellant had good reasons in fact 
and law to deny recognition to the Union, 

In the foregoing Statement of the Case, describing 
its contentions before the Labor Board, the appellant 
has pointed out in some detail the reasons why a steel 
plant policeman would be unable to perform efficiently 
certain of his most indispensable duties, were he sub¬ 
ject to the control or compelling influence of an “exclu¬ 
sive representative” dominated by the masses of rank 
and file steel workers, against whom he must exercise 
the authority of management and of the law. As is 
shown there, the recognition of this Union as “exclusive 
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representative” of the Pittsburgh Works police, and its 
establishment as such, would almost certainly tend to 
destroy to a large extent the value of the policemen as 
agents of management in its dealings with Union 
laborers. 

This was, of course, the best of practical reasons 
for the appellant’s denial of the Union’s assertions that 
the Certification had settled finally its right to assume 
jurisdiction of the police. Appellant had equally valid 
legal reasons to support that position. There is excel¬ 
lent reason to believe that a Certification issued in such 
a case by the defendant Board has no legal effect either 
to command or to forbid any action by the employer 
or anybody else. 

Thus, in American Federation of Labor v. N.L.R.B., 
308 U.S. 401; 84 L. Ed. 347 (1940), the Supreme Court 
held that a certification is not an order—and that, as 
a result, a certification, whether right or wrong in law, 
cannot be the subject of review by a Circuit Court of 
Appeals under Section 10 of the National Labor Rela¬ 
tions Act, unless it shall first have been upheli in 
supplementary proceedings before the Board. 12 [And 
in Wallace Carp. v. N.L.R.B., 323 U.S. 248; 89 L. | Ed. 
216 (1945), the Court went much further. Far from 
according a certification any capacity to impose obli¬ 
gations upon the employer, it held that an employer who 
accepts a certification and acts upon it, must do so at 
his peril. An employer who had recognized a Union 
which the Board had certified, was held to have had no 
right to do so; was required to disestablish the Union; 
and was subjected to a heavy penalty in back pay. 

12. The Court recognized, without deciding, that an unlawful cer¬ 
tification might, nevertheless, be the subject of attack in a suit in equity 
in a District Court: 308 U.S. at p. 412; 84 L. Ed. p. 354. 
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In a Memorandum of Points and Authorities, filed 
in the Court below in support of its own motion to dis¬ 
miss the Complaint, the Board was moved by such 
decisions as these to reverse its original stand, taken 
in support of the Union's contention before this suit 
commenced (App. 79-80), and to concede that: 

“The Section 9(c) certification does not order 
or command the plaintiff to do or refrain from doing 
anything. It is merely an announcement of fact,— 
namely, that a majority of plaintiff’s employees in 
the particular unit involved have designated the 
Union as their representative for collective bargain¬ 
ing purposes. Before an order or command can be 
issued, a new proceeding would have to be insti¬ 
tuted under Section 10 of the Act in which plain¬ 
tiff is charged with unfair labor practices for 
refusing to bargain with the certified Union. * * *” 

Furthermore, the appellant has had (and still has) 
good reason to believe that the Certification involved 
here is legally invalid: that if it shall ever be subjected 
to a judicial review, it must be set aside. The Courts 
have on those occasions upon which the point has 
been presented, invariably held that the Board has no 
power, under the Act, to require the recognition of a 
single union as the “exclusive representative” of both 
rank and file workers, and also of agents, such as police¬ 
men or supervisors, who must be relied upon to exercise 
the lawful authority of management over the rank and 
file. This principle, which was formerly recognized by 
the Board itself, 13 was declared by the Third Circuit 
Court of Appeals in: 

13. See: In re Boss Mfg. Co., 56 N.L.R.B. 348 (1944); In re Roches¬ 
ter & Pittsburgh Coal Co., 56 N.L.R.B. 1760 (1944); In re Budd Wheel 
Co., 52 N1XR 666 (1943). 
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N.L.R.B. v. Delaware-New Jersey Ferry Co., 128 
Fed (2d) 130 (1942). In a final Order, the Board, hav¬ 
ing held elections, required the owner of a line of steam 
ferry boats to recognize a single labor union as “exclu¬ 
sive representative” of both the officers and the crews 
of its steamers. The order was set aside: 

I 

“The history of maritime employment shows 
the«tmportance of the obedience of the sailor j to his 
officers. This is necessary to maintain the safety 
of the ship, the cargo and the passengers, and it is 
true of a ferry boat though individual voyages are 
shorter. To group officers in command witjh em¬ 
ployees who owe the duty to obey the commands 
in one bargaining unit seems to us to be dangerous. 

“It is true that few, if any, of the licensed 
officers object to being included in a bargaining unit 
with the unlicensed personnel. This is not {a con¬ 
trolling factor although, it is one which we have 
considered. But the point here is not what the 
officers want, nor what the men want, nor| what 
the company either wants or is willing to acquiesce 
in, but rather, what is the public interest. The 
Board’s duty to serve the public interest cannot be 
affected by the desires or acquiescence <?f the 
parties.” 

And in each of three cases, (one the Otis Works 
case which has been discussed), the Circuit Courts have, 
for the same reason, set aside orders by which the Board 
has attempted to require recognition of a rank and file 
union as representative also of industrial police: 

N.L.R.B. v. Federal Motor Truck Co., ^46 F. 
(2d) 718 (6 C.C.A., 1944). 

N.L.R.B. v. E. C. Atkins & Co., 147 F. (2d) 730 
(7 C.C.A., 1945). 


I 


I 
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and (the Otis Works case): 

v. Jones <& Laughlin Steel Corporation, 
146 F. (2d) 718 (6 C.C.A., 1944) and 154F. 
(2d) 932 ( 6 C.C.A., 1946). 

Barring the possibility that the Supreme Court may 
, reverse these decisions of squarely parallel cases—and 
at present it must be presumed that it will not do so, 
they must be accepted as establishing the proposition 
that appellant can never be obliged, by any lawful means, 
to give effect to the Certification involved in this case. 

2. However, during the pendency of its 
dispute with the Union, the appellant is obliged 
to assume the risks of a sort of outlaw status, 
in which it can have no security in its dealings 
with its employees. 

In spite of the appellant’s firm convictions that the 
Certification is legally invalid, and that whether it be 
valid or not it has no legally compulsive force, and in 
spite of the support given these views by the decisions 
just cited, the appellant is now, as it has been during 
the period of almost three years since the Certification 
issued, in a dangerous position. For so long as the 
Union persists in the assertion of its directly contrary 
views, and for so long as the Union and the Board fail 
to afford a judicial test of the Union’s views in a pro¬ 
ceeding under section 10 of the Act, the appellant cannot 
safely rely upon its convictions—just as it cannot safely 
surrender them. 

This is so because there appears to be no limitation 
of time upon the Union’s right to proceed towards the 
enforcement of its alleged rights, and no penalty for its 
delay in the commencement of proceedings for the pur- 
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pose. It commenced a proceeding under section 10 of 
the Act in January, 1944, but then abandoned and dis¬ 
continued it (App. 9). In June, 1946, it was able to 
commence the same proceeding again, wholly unembar¬ 
rassed by a delay of over two and one-half years. 
Under the Act, it can—it seems—abandon the new pro¬ 
ceeding, and revive it again, in three (or ten or tljiirty) 
more years from now. 

In the meantime, the appellant has no enforceable 
right under the Act to insist that the Board shall dis¬ 
pose of the matter. It must await the development of 
the Union’s plans; and, however slowly they may pro¬ 
ceed to an adjudication of the dispute under the Act, 
the risk of legal liability remains always with the 
appellant. And if the Union’s present contention is 
sound; if, that is, the Certification is a judgment pf the 
Union’s status which the appellant is bound to respect, 
the consequences of its disrespect are grave. 

For example, if the Certification is such a judg¬ 
ment, it means that the Union, and it alone, is entitled 
to represent the Pittsburgh Works police in any Settle¬ 
ment, by agreement or otherwise, of their wages, of the 
conditions of their employment, or of their grievances. 
If the Union is, as it insists, vested by the Certification 
with the legal status of “exclusive representative” of 
the policemen, then it now has (as has been observed 
above) a legally protected monopoly in that field; the 
appellant can have no legal right to make any agree¬ 
ment with any individual policeman or with its police¬ 
men as a group; and, if it does make any such agreement, 
the agreement is subject to be avoided by the Union. 
All this is clearly held in the decision cited above: J. I. 
Case Co. v. N.L.R.B., 321 U.S. 332; 88 L. Ed. 762 (1944). 
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More than this, if the appellant continues its past 
and present practice of making employment contracts 
with the policemen, as individuals or as a group, on such 
terms as they will accept—which is the only alternative 
to recognition of the Union—and if meanwhile the Union 
has (as it insists) acquired and held, by virtue of the 
Certification, the status of “exclusive representative”, 
then the appellant’s conduct is and has been a continu¬ 
ing “unfair labor practice”, under the J. I. Case decision, 
supra. And if that is so, it means that the appellant 
now ocupies a sort of outlaw status, in which its ordi¬ 
nary legal rights as an employer are largely withdrawn. 
Thus, any of the employees of such an employer have a 
greatly augmented right to strike, or to engage in any 
of the other related forms of concerted effort which are 
likely to embarrass or disable him. Under ordinary rules 
and circumstances, the employer may redress this in¬ 
jury by discharging the strikers and replacing them with 
others who are willing to work. Not so the employer 
guilty of an “unfair labor practice”: he cannot dis¬ 
charge strikers; for if he does, the defendant Board can 
(and almost certainly will) order their reinstatement, 
with back pay. This rule is exemplified in many past 
decisions, the principal case being: N.L.R.B. v. Mackay 
Radio etc. Co., 304 U.S. 333; 82 L. Ed. 1381 (1937). 

Thus, until its dispute over the effect and the valid¬ 
ity of the Certification can be settled judicially, the ap¬ 
pellant must continue to occupy a position of the greatest 
doubt and jeopardy. It must, that is, make the difficult 
choice between reliance upon its convictions, on the one 
hand, at the risk of severe penalties if these convictions 
are later proved fallacious; and, on the other hand, a 
surrender of its convictions, at the cost of an immediate 
and irretrievable loss of its present control of the police 
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—of agents almost as indispensable to appellant’s man¬ 
agement, in their field, as are its executive officers in 
theirs. 


3. The Declaratory Judgments Act was 
intended to provide a remedy in just such cases 
as this. 

From what has been said, it must be apparent that 
the Complaint describes the existence of a “justiciable 
controversy.” It shows that the appellant and the Un¬ 
ion have taken and insisted upon diametrically opposed 
views of the legal effect (and the legal validity) of the 
Certification, and that they had, for a long time before 
the complaint was filed, been engaged in a contest, se¬ 
rious though it was extra-judicial, over their legal 
rights and legal obligations to each other; and th&t the 
contest was one in which the position of each was based 
on its view of the law, and in the outcome of which each 
had valuable legal interests at stake. Such a contest is 
a “controversy” under the Constitution and an “actual 
controversy” under the federal Declaratory Judgments 
Act 14 ; Aetna Life Insurance Co. v. Haworth, 300 U.S. 
227 ; 81 L.Ed. 617; 108 A.L.R. 1000 (1937). 


(a) THIS REMEDY IS INTENDED TO ENABLE ANY 
PERSON, OF WHOM A DOUBTFUL LEGAL DEMAND 
IS MADE, TO OBTAIN A JUDICIAL TEST OF ThIe 
VALIDITY OF THE DEMAND. 

Under the decisions, this is, indeed, precisely the 

kind of case in which the Declaratory Judgment^ Act 
_ 

14. Act of March 3, 1911, c. 231, sec. 274 (d); amended by Acts 
of June 14, 1934, c. 512, 48 Stat. 955; and August 30, 1935, c. 829, sec. 
405; 49 Stat. 1027; Judicial Code, sec. 274d; 28 U.S.C. 400. The Act is 
printed in the Supplement at p. 3 b infra. 
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,was intended to provide relief—a case in which, although 
the plaintiff’s rights are made uncertain and its position 
perilous by the claims and threats of the defendant 
Union, it has no other way to bring the controversy to 
any conclusion. Thus in: 

Dewey <& Almy Co. v. American Anode, Inc., 137 
Fed. (2nd) 68 (3 C.C.A., 1943; cert. den. 320 U.S. 761; 
88 L. Ed. 454), the plaintiff’s rights to manufacture cer¬ 
tain of its products were cast into doubt by defendant’s 
assertions—which it refused to test by bringing suit— 
that plaintiff’s products infringed its patents. Plaintiff 
Iwas held entitled to a declaratory judgment (Magruder, 
J., p. 69): 

“In providing the remedy of a declaratory judg¬ 
ment it was the Congressional intent 'to avoid ac¬ 
crual of avoidable damages to one not certain of 
his rights and to afford him an early adjudication 
without waiting until his adversary should see fit 
to begin suit, after damage had accrued.’ E. Edel- 
, mann & Co. v. Triple-A Specialty Co., 7 Cir., 1937, 
88 F. 2d 852, 854. This court has emphasized that 
the Act should have a liberal interpretation, bearing 
in mind its remedial character and the legislative 
purpose. Alfred Hofmann, Inc. v. Knitting Ma¬ 
chines Corp., 3 Cir., 1941, 123 F. 2d 458, 460; Tree- 
mond Co. v. Schering Corp., supra, 122 F. 2d at 
page 703.” 

In Reliance Life Ins. Co. v. Burgess, 112 Fed. (2d) 
234 (8 C.C.A., 1940), plaintiff had issued a policy of life 
insurance, under which it promised double indemnity 
should the insured meet an accidental death. After the 
insured’s death—apparently by suicide, his administra¬ 
tors asserted their right to the double indemnity, but 
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brought no suit. 1 5 Plaintiff was, the Court held, entitled 
to a declaratory judgment to relieve its state of doubt 
(Gardner, J., p. 238): 

“The Declaratory Judgment Act, 28 U.S.C.A. 
§ 400, ‘did not create any new substantive right. It 
is procedural in nature, designed to expedite and 
simplify the ascertainment of uncertain rights; and 
it should be liberally construed to attain thdt ob¬ 
jective.’ Ohio Casualty Co. v. Marr, 10 Cir., 98 F. 
2d 973, 975.” 

Oil Workers Union v. Texorm Gas Co ., 146 Fed. 
(2d) 62 (5 C.C.A., 1944) , is even more closely in point. 
Plaintiff Gas Company became involved in a dispute with 
the defendant, a union which represented its employees, 
concerning the seniority rights of the latter. The matter 
was arbitrated, over Company protests but under orders 
of the War Labor Board; the arbitrators held for the 
union and the union demanded that the Company a[ccept 
their decision. Believing the arbitration invalid, the 
Company sought a declaratory judgment. The Circuit 
Court held (Lee, J., p. 65): 

“* * * The court below found that the con¬ 
troversy between the parties related to their legal 
rights and liabilities under their contract; that the 
parties had taken adverse positions with respect to 
their respective rights and obligations; that, Ifhere- 
fore, a justiciable controversy existed, appropriate 
for judicial determination under the Declaratory 
Judgment Act. We agree. An employer may Estab¬ 
lish the seniority rights of an employee in dispute 
with other employees, as well as general rights 
— 

15. The facts resembled closely, in essence, those of the leading 
case, Aetna Life Ins. Co. v. Haworth, cited above. 
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which their contract relationship establishes, with¬ 
out waiting to be sued for breach or for damages or 
for specific performance, and thus secure an ‘inter- 
| pretation of the contract during its actual opera¬ 
tion’ and stabilize an 'uncertain and disputed 
j relation.’ ” 

In this case, the issue of the controversy depends, of 
course, not upon the validity or scope of a patent, or the 
cause of an insured’s death, or the meaning of a union 
contract, but instead upon the status of the Union under 
the Certification; if that can be settled, the dispute will 
be at an end. This situation, like the others, calls for a 
declaratory judgment. Borchard’s Declaratory Judg¬ 
ments (2d Ed.) states the matter thus (p. 477): 

"Frequently the simplest way to insure the con¬ 
tinued enjoyment of rights or prevent their loss or 
deprivation is to place in issue the single legal fact, 
character, or classification upon which the right de¬ 
pends. This often involves merely a question of the 
plaintiff’s or defendant’s status. If that can be es¬ 
tablished judicially, the rights consequent thereon 
need not be specially asserted or determined, for 
they flow naturally from the status itself. By nar¬ 
rowing the dispute to the sole point in issue, speed 
and economy as well as certainty are achieved.” 

(b) NO DANGER OF IRREPARABLE INJURY IS RE¬ 
QUIRED TO JUSTIFY THE APPLICATION OF THIS 
REMEDY. 

In Aetna Life Insurance Co. v. Haworth, 300 U.S. 
227; 81 L. Ed. 617 (1937), the leading case construing 
the scope of the Declaratory Judgments Act, the defend¬ 
ant had insisted that he was entitled to disability insur¬ 
ance under certain policies issued by the plaintiff; but 
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he refused to bring suit. Convinced that the defendant's 
claims were groundless, but fearing that delay would 
tend to prevent proof of the facts, plaintiff brought suit 
for a declaratory judgment. The Supreme Court, in 
a decision which upheld the right to such a judgment 
under the federal Act, discussed and held untenable, 
among others, the defendant's contention that plaintiff 
must aver and prove some threat of irreparable injury. 
Speaking of proceedings under the statute, the Court 
said: 

“* * * And as it is not essential to the exer¬ 
cise of the judicial power that an injunction be 
sought, allegations that irreparable injury is threat¬ 
ened are not required. Nashville, C. & St. L. R. Co. 
v. Wallace, supra, 228 U.S. 264, 77 L. ed. 736, 53 S. 
Ct. 345, 87 A.L.R. 1191.” 

That rule of law is, of course, adequate to dispose 
of the Board's contention that the Complaint miist be 
dismissed because it fails to aver sufficiently any threat 
of irreparable injury. It is not, however, necessary to 
rely on the rule, for from what has been said, it must 
have appeared that for so long as its dispute with the 
Union remains unsettled, plaintiff's reliance upon its 
belief that the Certification is legally void involves the 
risk of legal penalties for which it can never be compen¬ 
sated. And that is the kind of irreparable injury which 
justifies the issuance of injunctions: see Shields v. 
Idaho Central R. R . Co., 305 U.S. 177; 83 L. Eel. Ill 
(1938). 

(c) THE APPELLANT HAS NO OTHER ADEQUATE 
RESEED 

In support of its motion to dismiss the Complaint 
the Board urged upon the Court below, that appellant 
needs no declaratory judgment, because it has an ade- 
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quate remedy against the injuries which threaten it, in 
‘administrative proceedings under section 10 of the Na¬ 
tional Labor Relations Act. This contention, which may 
be renewed here, has no merit. 

In Federal Trade Commission v. Miller's National 
Federation, 57 App. D.C. 360; 23 Fed. (2d) 968 (1927), 
this Court considered the same defense in a comparable 
case, and after discussing numerous precedents, 16 re¬ 
jected it: 

. “* * * a remedy is not exclusive merely be¬ 

cause it is statutory. It is well settled ‘that the 
remedy at law, in order to exclude a concurrent 
remedy at equity, must be as complete, as practical, 
and as efficient to the ends of justice and its prompt 
administration, as the remedy in equity/ ” 

In this case, the statutory remedy to which the 
Board’s argument must refer is by no means as “prac¬ 
tical” as the remedy sought by appellant, and it lacks 
i entirely the “efficiency to the ends of justice and its 
prompt administration,” which is required to constitute 
an “adequate remedy” under the rule of law. 

! The reasons which require this conclusion have been 
disclosed, in larger part, in the earlier sections of this 
brief, but it may be excusable to recall them here. They 
all stem from the fact that the “remedy” under section 
10 of the Act is not accessible to the appellant. Under 
the language of section 10 (b), 17 as the Board has con¬ 
strued it, the employer in such a case as this—the appel¬ 
lant in this case—has no standing to commence any 

16. Among them WaUa Watta v. Water Co., 172 U.S. 1; 43 L. Ed. 
341 (1898); Ex Parte Young, 209 U. S. 123; 52 L. Ed. 714 (1908); Ter¬ 
race v. Thompson, 263 U. S. 197; 68 L. Ed. 255 (1923); Stafford v.WaZ- 
J lace, 258 U. S. 495; 66 L. Ed. 735 (1922). 

• 17. 29 U.S.C. 160 (b); printed in the Supplement at p. 96 infra. 

\ 
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proceeding before the Board, by which the validity of 
a Certification of Representatives may be construed or 
tested or reviewed for any other purpose. Only the 
Union named in such a Certification has the power to 
file the “Charge” which is prerequisite to the Board’s 
jurisdiction of such cases. 


This rule destroys wholly the “efficiency” of the 
statutory remedy to accomplish “the ends of justice and 
its prompt administration” in any case in which, as has 
occurred here, the Union chooses to avoid a test of the 
Certification before the Board. In this case, as has been 
observed, the validity and effect of the Certification jhave 
been in doubt, and the material interests of the appel¬ 
lant have been in peril, for almost three years, simply 
because the appellant could not, and the Union would 
not, make use of the statutory “remedy.” 


4. The review of the Certification sought 
here is not forbidden by the National Labor 
Relations Act. 


In the Court below, the Board contended further 
that, whether it be adequate or not, the “remedy” j pro¬ 
vided by section 10 of the Act is an “exclusive remedy, 
in such a sense as to prevent the allowance of a declara¬ 
tory judgment in this case. 


In A. F. of L. v. N.L.R.B., 308 U.S. 401; 84 Lj Ed. 
347 (1944), the leading case, cited already, in which the 
Supreme Court held that a Certification, standing alone, 
cannot be reviewed by a Circuit Court of Appeals in a 
statutory proceeding under the Act, the Court considered 
but refused to decide the question of which one phase is 
raised by the Board’s argument here: to what extent 
may a District Court review a Labor Board Certifica- 
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tion? The Court made it clear, however, that the broad 
question is one to be decided by interpreting the Act 1 8: 

“* * * But that question is not presented for 
decision by the record before us. Its answer in¬ 
volves a determination whether the Wagner Act, 
in so far as it has given legally enforceable rights, 
has deprived the district courts of some portion of 
their original jurisdiction conferred by § 24 of the 
Judicial Code, 28 USCA § 41. It can be appropri¬ 
ately answered only upon a showing in such a suit 
that unlawful action of the Board has inflicted an 
injury on the petitioners for which the law, apart 
from the review provisions of the Wagner Act, 
affords a remedy. * * *” 

In A. F. of L. v. N.L.R.B., 103 Fed. (2d) 933 (1939), 
this Court said of a certification which had been attacked 
under Section 10 of the Act by a competing labor union 
(Groner, C.J., p. 936): 

“Accepting, as we must, this restrictive defini¬ 
tion and applying it to the case at hand, we hold 
that, though the decision here was required by the 
Act to be made and to be made on the evidence and 
argument after judicial hearing, and though it was 
definitive, adversary, binding, final, and in this case 
struck at the very roots of petitioner’s union and 
destroyed its effectiveness in a large geographical 
area of the Nation, it was not an order because the 
Act did not require it to be made in the language 

18. In Inland Empire District Council v. Minis, 325 U.S. 697; 89 L. 
Ed. 1877 (1945) the Supreme Court again considered the question, but 
did not decide it, finding it necessary to affirm a decision of this Court 
(79 App. D.C. 214; 144 P. (2d) 539) on other grounds. The Supreme 
Court's opinion observed that the inferior courts had divided on the 
question, and cited authorities on both sides. 
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of command, and hence is reviewable—as was held 
in the Shields case, supra, and in Utah Fuel C6. v. 
National Bituminous Coal Commission, 59 S. Ct. 
409, 83 L. Ed. ..., decided Jan. 30, 1939—only in 
an independent suit in equity commenced in a Dis¬ 
trict Court.” 

In A. F. of L. v. Madden, 33 F. S. 943 (1940) the 
Court below considered the independent suit in equity 
between the same parties, which was brought in accord¬ 
ance with the ruling just quoted. The plaintiff, |the 
competing union, sought an injunction holding the cer¬ 
tification invalid. The Court denied the defendant’s mo- 

i 

tion to dismiss. After quoting the foregoing passage 
from Judge Groner’s opinion, it held (Bailey, J., p. 944): 

“In view of the above-quoted language of the 
Court of Appeals, I see no reason why this suit 
cannot be maintained. As stated by the Court of 
Appeals, the complaint shows great and irreparable 
damage to the plaintiff. The particular form of re¬ 
lief to which the plaintiffs may be entitled can be 
determined in final hearing.” 

This decision was not appealed. The Court reached 
the same conclusion (but dismissed the bill for wan,t of 
equity) in Reilly v. Mittis, 52 F. S. 172 (1943); and other 
District Courts have taken the same view of the point 
under discussion, in I.B.E.W. v . N.L.R.B., 41 F. S. 57 
(D. Mich., 1940); Klein v. Herrick, 41 F. S. 417 (S.D. 
N.Y., 1941); Inland Empire Dist. Council v. Graham, 53 
F. S. 369 (W.D. Wash., 1943); Brotherhood v. Madden, 
58 F. S. 366 (D. Md., 1944), and other cases which are 
not reported. 

In all these decisions, however, both those which 
permitted the review of Board Certifications by District 



34 


Argument. 


Courts and those which refused it, there existed a ground 
of distinction from this case, which destroys the Board's 
argument here. In each of the earlier cases upon which 
the Board must rely here, the plaintiff sought of the 
District Court a judgment by the Court of the validity 
and propriety of the Board’s Certification; and in each, 
the jurisdiction of the District Court was denied on the 
ground that the Board’s estimate of its own powers and 
duties, and its manner of exercising its discretion, in 
any particular case, are subject to review, under the lan¬ 
guage of the Act, only in statutory proceedings under 
the Act. 

This is not such a case: here the plaintiff seeks the 
judgment of the District Court upon a question which 
the Board has not decided or attempted to decide, and 
which it may never decide. The principal question here 
is: What is the legal effect of the Certification; is it or 
is it not a judgment of legal rights, which appellant is 
legally bound to obey? That is a question of law which 
can be decided by any competent Court, by interpreting 
the language used by Congress in the Act, without de¬ 
ciding whether the Certification is valid or not, and with¬ 
out infringing any other field which can possibly have 
been reserved, by any of the words of the Act, to the 
exclusive jurisdiction of the Board. 

Putting the same thing in another way, the contro¬ 
versy described in the Complaint here can be decided 
either way; the District Court may hold either that the 
Certification is or that it is not a final judgment of the 
Union’s status, and in either event, the decision will not 
affect the Board’s power to do any of its legitimate 
duties. It can, if it and the Union choose, test the valid¬ 
ity of the Certification in future proceedings under the 
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Act, and if it does, the only effect of the declaratory 
judgment sought here will have been to clarify the 
rights of the appellant and the Union in the meantime. 

II. The Board was properly made a party and 
should have been retained as a party to the 
case. 

j 

1. The joinder of the Board was probably 
required as a matter of orderly procedure. 

In Order of Railway Conductors v. P. R. R. Co.\ 323 
U. S. 166; 89 L. Ed. 157 (December 11, 1944), a lkbor 
union brought suit against an employer, a second labor 
union and the National Mediation Board, for a declara¬ 
tory judgment testing the legal status given the defend¬ 
ant Union by an order of that Board made underl the 
Railway Labor Acts. At an early stage of the matter, 
the defendant Board was dismissed. After final judg¬ 
ment amongst the other parties, the Supreme Court held 
that such a suit could not be maintained in the absence 
of the Board: 

“The first and second prayers for relief seek 
the annulment and cancellation of the board’s cer- 
tification and an injunction against board action. 
Plainly no such relief should be granted, if at! all, 
in the absence of the board as a party. Because of 
the failure to appeal from the order dismissing it, 
the board is not, and never can be, a party to this 
cause, either here or in the courts below.” 

It is possible, although it is not certain, that the 
rule of law declared here makes it necessary to the 
maintenance of this action that the Board be made and 
retained as a party. As has been observed, the Com- 
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. plaint is intended first to secure to appellant a judicial 
settlement of the legal effect of the Certification. It 
has also been observed that, should the Court determine 
that such a Certification has, of itself, no legally com¬ 
pulsive effect against the appellant, the Court’s decision 
will relieve the appellant without touching any question 
j which the Board has decided, or which it has power to 
! decide. In such a decision as that, the Board might 
have no substantial interest—although its spirited par¬ 
ticipation in the case suggests that it would nevertheless 
desire to be heard. But the Complaint prays also that 
if, rejecting appellant’s contention to the contrary, the 
Court shall determine that a Certification is a legally 
binding judgment of the Union’s status, then and in 
that event, the Court shall determine whether or not 
this particular Certification is valid. Should the Court 
below be obliged to consider that question, this case 
would fall squarely within the rule of law in Order of 
Railway Conductors v. Pennsylvania R. R. Co., supra. 

In any such situation, the need for orderly progress 
of the action makes desirable the presence of the Board 
as a proper party, even though it may turn out, as the 
case develops, that it can be decided in the absence of 
the Board: that the Board is not a necessary or an 
indispensable party. 

2. The need to retain the Board is not 
changed by its assertions, pendente lite, that 
there is tio controversy. 

It will be recalled that, in formal discussions of 
the matter which preceded this suit, the Board endorsed 
fully the Union’s insistent representations to the appel¬ 
lant, that the Certification had settled its legal status, 
and that its implied command must be respected and 
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obeyed (App. 73; 79-80). In its arguments in the Court 
below, the Board abandoned this idea. Its Memorandum 
of Points and Authorities, in support of its motion to 
dismiss the Complaint, quoted above, declared thatj: 

“The Section 9(c) certification does not order 
or command the plaintiff to do or refrain from dping 
anything. It is merely an announcement of fact, 
—namely, that a majority of plaintiff’s employees 
in the particular unit involved have designate^ the 
Union as their representative for collective bar¬ 
gaining purposes. Before an order or command can 
be issued, a new proceeding would have to be insti¬ 
tuted under Section 10 of the Act in which plaintiff 
is charged with unfair labor practices for refusing 
to bargain with the certified Union. In such a pro¬ 
ceeding under Section 10 of the Act, plaintiff wpuld 
have the right to appear, present evidence, and be 
heard upon its contentions. * 


*>» 


By this declaration, it is true, the Board asserted 
the principal legal conclusion which appellant seeks to 
establish in the case as against the Union—which, of 
course, never joined in the declaration. Although jthis 
fact might seem to support appellant’s claims to the 
relief it desires, the Board used it instead to show that 
it had no controversy with the appellant, and that, 
therefore, appellant could be entitled to no declaratory 
judgment as against it. 


This method of forestalling an adjudication would, 
were it permissible, largely or wholly destroy the value 
of the declaratory judgment in cases of this important 
class, in which this remedy serves to protect a plaintiff, 
against whom are made threats of legal liability which 
he believes to be groundless but which he cannot safely 


I 




38 


Argument. 


ignore. But the simple withdrawal of a threat once 
made, on such terms as to permit its revival later—and 
that is the case here, is of no effect to defeat a declara¬ 
tory judgment proceeding in a federal Court. The rule 
of law is illustrated in: 

Eatrobe Electric Steel Co. v. Vascoloy-Ramet Cory., 
56 F. Supp. 37 (D. Del., 1944). In that case, plaintiff 
sought a declaratory judgment which would establish 
the groundlessness of threats of an action for unfair 
competition, which had been made by the defendant. 
After the suit was brought, the defendant delivered a 
letter to plaintiff which “withdrew” the charges and 
threats; and later urged this on the Court as proof that 
there was no “actual controversy” left for decision. 
The defense was rejected: 

“* * * The April 15, 1944, letter is not a 

repudiation of the charges found in Swiren’s letter 
but merely a withdrawal of them. This connotes 
appeasement, not surrender, with, in fact, a faint 
implication of a later war. There is nothing to 
prevent defendant from renewing its threats for 
past occurrences at any time; and, in fact that is a 
natural assumption for defendant originally stated 
unqualifiedly that the violations were flagrant, and 
there has been no retraction of that statement of 
alleged fact. 

“The conclusion is that the withdrawal of the 
charges has no legal efficacy. The letter containing 
the withdrawal of the charges completely fails to 
furnish plaintiff protection. * * *” 
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3. The joinder of the Board does not make j 
this an action against the United States. 

Finally, the Board relied, in the Court below, upon 
the contention advanced by its “motion to quash sum¬ 
mons” (App. 74); that by joining it and its three 
members as defendants, the appellant had attempted a 
suit against the United States, without the necessary 
authority of an Act of Congress, or some other expres¬ 
sion of the consent of the sovereign. 

This contention, like the others which have been 
considered, is without merit. The rule which forbids 
actions against the United States has its application in 
only two classes of cases—one, those in which plaintiff 
seeks to recover money or property of the United States; 
and, the other, those in which plaintiff seeks to inter¬ 
fere with the lawful exercise of the powers of some 
officer or agency of the United States. If (as is true 
here) a case falls in neither of these classes, it is not a 
suit against the United States, even though the United 
States, or some federal officer or agent, be named as 
a defendant. Thus in 

Orinoco Co. et al. v. Orinoco Iron Co., 54 App. D.C. 
218; 296 Fed. 965 (1924), plaintiff sought a decree which 
would adjudicate a dispute between it and another 
claimant, to a part of a fund in the hands of the Secre¬ 
tary of the Treasury. The Secretary was named as a 
defendant—because, as is true here, it was require^ in 
the interests of orderly procedure. In defense, it was 
urged that this constituted an unauthorized suit against 
the United States. The defense was rejected: 

“The iron company is not seeking in this $uit 
to recover anything from the United States. It is 
conceded, and properly so, that the money in ques- 
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lion is held in the treasury as a trust fund The 
government has no claim to it and it makes none. 
No matter what the outcome of the suit might be, 
the government would receive none of the fund. 
For this reason the suit is not against the United 
States, as argued by the appellants.” 

And in Work v. Rives, 54 App. D. C. 84; 295 Fed. 
225 (1924), the plaintiff’s suit (a mandamus proceed¬ 
ing) asked the Court to define the powers and duties of 
the Secretary of the Interior, and to require him to con¬ 
sider a claim to certain federal funds, made by plaintiff 
under a statute. This Court said: 

“We are urged to hold that this is an action 
against the United States, and that since they have 
not consented to be sued with respect to the matter 
it cannot be maintained. To this view we cannot 
yield. The action relates simply to the question as 
to whether or not the Secretary has failed to exer¬ 
cise a power vested in him by Congress. It does not 
seek to direct him to allow or pay a penny. Such an 
action in no wise affects the United States. The cir¬ 
cumstance that our ruling may result in a finding 
by the Secretary in favor of the relator is of no 
importance. * * *” 

As the Court made clear in Work v. Rives, the im¬ 
munity of the sovereign cannot protect a federal officer 
or a federal agent in any attempt to misconstrue a fed¬ 
eral statute, to the injury of any private citizen. The 
federal Courts have jurisdiction in any such case to 
define the lawful powers of the federal officer or agent, 
and to limit or command the proper exercise of those 
powers, as the justice of the case may require. An ex¬ 
cellent statement of the underlying rule—a rule given 
effect in the two cases just considered—occurs in 
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Magruder v. Belle Fourche etc. Assn., 219 Fed. 72 
(8 C.C.A. 1914). Sanborn, J. 

“* * * That an executive officer is commit- 
ting or about to commit acts unauthorized by or in 
violation of law, to the irreparable injury of the 
property rights of the plaintiff, is a good cause of 
action against such officer for injunctive relief. A 
suit against him for such a cause is neither a suit 
against the United States * * * American School 
of Magnetic Healing v. Me Annuity, 187 U. S. 94; 47 
L. Ed. 90; Philadelphia Co. v. Stimson, 223 l|j. S. 
605; 56 L. Ed. 570; Garfield v. Goldsby, 211 U. S. 
249; 53 L. Ed. 168; Pennoyer v. McConnaughy, 140 
U. S. 10, 12, 17; 35 L. Ed. 363; Baker v. Sungari 
(D.C.) 196 Fed. 569, 571; id. 199 Fed. 865, 866; 
Swigart v. Baker, 229 U. S. 187; 57 L. Ed. 1143; 
United States v. CantraU (C.C.) 176 Fed. 949, 954.” 

I 

| 

Under the principles of these cases, this proceeding 
cannot be condemned on any theory as an unauthorized 
suit against the United States. If it results in a judg¬ 
ment that the Certification is (or that it is not) a bind¬ 
ing judgment of the Union’s status, the result will have 
no effect upon any interest of the United States, or! any 
interest of the Board or its members. If it result^ in¬ 
stead, in a judgment that the Certification is legally 
invalid, the resulting decree will, at most, simplyj set 
aside or undo an act which was never within the lawful 
powers of the defendant Board and its members. In 
either event, the decision will have involved no breach 
of the general rule forbidding suits against the Sov¬ 
ereign, which is relied on by the Board. 
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Conclusion. 

Although more than eleven years have passed since 
the National Labor Relations Board became effective, 
and although during that period the defendant Board 
has issued thousands of Certifications of “exclusive rep¬ 
resentatives,” no Court has yet decided the question 
presented here: to what extent, if any, does such a Cer¬ 
tification command the employer to recognize the union? 

The Board has not decided that question; and its 
duties under the Act may never require such a decision. 
Nevertheless, the question should be decided with final¬ 
ity. The law concerning it is confused. In this case 
the Board declared, as has been observed, that its 
Certification had no effect to command or forbid any 
action by appellant; in other circumstances, however, it 
has held that the failure of an employer to recognize 
a certified union is an “unfair labor practice.” Under 
the decision in Wallace Cory. v. N.L.R.B., supra, 19 it 
appears that an employer cannot safely rely upon a Cer¬ 
tification; and under that in American Federation of 
Labor v. N.L.R.B., supra, 20 that he cannot obtain a stat¬ 
utory test of its legal validity. 

Although the National Labor Relations Act makes 
no provision under which it can be decided, there are 
cases in which, without a proper and reliable answer to 
the question, an employer can have no certain guide to 
lawful conduct, in his dealings with his employees and 
in the management of his business. This is such a case. 
Another, arising out of a dispute which could not exist 
were the point of law settled, is now pending in this 

19. Supra, p. 19; 323 U.S. 248; 89 L. Ed- 216 (1945). 

20. Supra, p. 19; 308 U.S. 401; 84 L. Ed. 347 (1940). 
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Court: the case of Jones & Laughlin Steel Corp. v. 
UM.W.A. at Docket No. 9342. ! 

It was, as the decisions show, a principal purpose of 
the federal Declaratory Judgments Act to enable the 
federal District Courts to settle questions of this kind 
and to solve problems of this kind. As a matter of gen¬ 
eral principle, a jurisdiction so necessary to the ends |of 
justice could not be destroyed by the National Labor 
Relations Act, except by including in that Act words 
which would permit no other conclusion. Since that! is 
not the case, it must follow that the District Court had 
jurisdiction to enter a declaratory judgment here, as 
between the appellant and the Union. And if ihe 
presence of the defendant Board is required as a matter 
of orderly procedure, its presence cannot destroy that 
jurisdiction. 

The judgment of the Court below should therefore 
be reversed, and the case remanded for further proceed¬ 
ings. 

Respectfully submitted, 

John C. Gall, 

John E. Ritzert, j 

Southern Building, I 

Washington, D. C. 
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Nicholas Unkovic, 
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Pittsburgh, Pa., 
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H. Parker Sharp, 

311 Jones & Laughlin Building, 
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The “Certification of Representatives.” 

UNITED STATES OF AMERICA 
Before The 

NATIONAL LABOR RELATIONS BOARD 
In the Matter of 

Jones & Laughun Steel Corporation 

and 

United Steelworkers of America, CIO 

CERTIFICATION OF REPRESENTATIVES j 

On October 13, 1943, pursuant to the Decision aid 
Direction of Election issued by the Board herein in 
September 29, 1943, 1 an election by secret ballot was 
conducted under the direction and supervision of the 
Regional Director for the Sixth Region (Pittsburgh, 
Pennsylvania). Thereafter, on October 14, 1943, in ac¬ 
cordance with the Rules and Regulations of the Board, 
a Report on Ordered Election was issued and served 
upon the parties. No objections to the said report or to 
the conduct of the ballot have been filed by any of tljie 
parties. j 

The report shows that of the approximately 101 
eligible voters, 96 cast valid votes, of which 51 were for 
United Steelworkers of America, affiliated with the 
C.I.O., and 45 against. Three ballots were challenged 1 , 
but since they cannot affect the results of the electioja, 

i 

we find it unnecessary to make any determination with 
respect thereto. 

i 



1. 52 N.L.RJB., No. 169. 
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The “Certification of Representatives” 


By virtue of and pursuant to the power vested in 
the National Labor Relations Board by Section 9 (c) of 
the National Labor Relations Act, and pursuant to 
Article m, Sections 9 and 10, of National Labor Re¬ 
lations Board Rules and Regulations—Series 2, as 
amended, 

It Is Hereby Certified that United Steelworkers 
of America, CIO, has been designated and selected 1 by 
a majority of all plant-protection employees at the 
Pittsburgh Works of Jones & Laughlin Steel Corpora¬ 
tion, Pittsburgh, Pennsylvania, excluding lieutenants, 
sergeants, corporals, and all other supervisory em¬ 
ployees with authority to hire, promote, discharge, dis¬ 
cipline, or otherwise effect changes in the status of 
employees, or effectively recommend such action, clerks, 
and all other employees, as their representative for the 
purposes of collective bargaining, and that, pursuant to 
Section 9 (a) of the Act, the said organization is the 
exclusive representative of all such employees for the 
purposes of collective bargaining with respect to rates 
of pay, wages, hours of employment, and other condi¬ 
tions of employment. 

Signed at Washington, D. C., this 27 day of October 


1943. 

Harry A. Millis 


Chairman 

[SEAL] 

Gerard D. Reilly 


C Member 

John M. Houston 
Member 

National Labor Relations Board 
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Federal Declaratory Judgments Act* 

(Act of March 3, 1911, c. 231, § 274(d); amen4ed 
by Act of June 14,1934, c. 512, 48 Stat. 955, and by Act 
of August 30,1935, c. 829, § 405, 49 Stat. 1027; Judicial 
Code, sec. 274 d; 28 U. S. C. 400.) 

(1) In cases of actual controversy (except with 
respect to Federal taxes) the courts of the United States 
shall have power upon petition, declaration, complaint, 
or other appropriate pleadings to declare rights aind 
other legal relations of any interested party 
for such declaration, whether or not further 
could be prayed, and such declaration shall have the 
force and effect of a final judgment or decree and be 
reviewable as such. 

(2) Further relief based on a declaratory judg¬ 
ment or decree may be granted whenever necessary or 
proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. If the applica¬ 
tion be deemed sufficient, the court shall, on reasonable 
notice, require any adverse party, whose rights have 
been adjudicated by the declaration, to show cause why 
further relief should not be granted forthwith. 

(3) When a declaration of right or the granting of 
further relief based thereon shall involve the determi¬ 
nation of issues of fact triable by a jury, such issues 
may be submitted to a jury in the form of interroga¬ 
tories, with proper instructions by the court, whether! a 
general verdict be required or not. 


petitioning 
relief is or 
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National Labor Relations Act. 

Act of July 5,1985, c. 372; W Stat. W9; 29 USCA 

§§ 151-166, 

AN ACT 

To diminish the causes of labor disputes burdening or 
obstructing interstate and foreign commerce, to 
create a National Labor Relations Board, and for 
other purposes. 

Be it enacted "by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, 

FINDINGS AND POLICY 

Section 1. The denial by employers of the right of 
employees to organize and the refusal by employers to 
accept the procedure of collective bargaining lead to 
strikes and other forms of industrial strife or unrest, 
which have the intent or the necessary effect of burden¬ 
ing or obstructing commerce by (a) impairing the effi¬ 
ciency, safety, or operation of the instrumentalities of 
commerce; (b) occurring in the current of commerce; 
(c) materially affecting, restraining, or controlling the 
flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the 
prices of such materials or goods in commerce; or (d) 
causing diminution of employment and wages in such 
volume as substantially to impair or disrupt the market 
for goods flowing from or into the channels of commerce. 

The inequality of bargaining power between em¬ 
ployees who do not possess full freedom of association 
or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership 
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association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the purchas¬ 
ing power of wage earners in industry and by prevent¬ 
ing the stabilization of competitive wage rates aind 
working conditions within and between industries. 

Experience has proved that protection by law of 
the right of employees to organize and bargain collec¬ 
tively safeguards commerce from injury, impairment,! or 
interruption, and promotes the flow of commerce iby 
removing certain recognized sources of industrial strife 
and unrest, by encouraging practices fundamental to 
the friendly adjustment of industrial disputes arising 
out of differences as to wages, hours, or other working 
conditions, and by restoring equality of bargaining 
power between employers and employees. 

It is hereby declared to be the policy of the Unilted 
States to eliminate the causes of certain substantial 
obstructions to the free flow of commerce and to 
mitigate and eliminate these obstructions when they 
have occurred by encouraging the practice and pro¬ 
cedure of collective bargaining and by protecting the 
exercise by workers of full freedom of association, self- 

i 

organization, and designation of representatives of their 
own choosing, for the purpose of negotiating the terms 
and conditions of their employment or other mutual aid 
or protection. 

DEFINITIONS 

. Section 2. When used in this Act— 

******* 

(2) The term “employer” includes any person act¬ 
ing in the interest of an employer, directly or indirectly, 
but shall not include the United States, or any State or 
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political subdivision thereof, or any person subject to 
the Railway Labor Act, as amended from time to time, 
or any labor organization (other than when acting as 
an employer), or anyone acting in the capactiy of officer 
or agent of such labor organization. 

(3) The term “employee” shall include any em¬ 
ployee, and shall not be limited to the employees of a 
particular employer, unless the Act explicity states 
otherwise, and shall include any individual whose work 
has ceased as a consequence of, or in connection with 
any current labor dispute or because of any unfair labor 
practice, and who has not obtained any other regular 
and substantially equivalent employment, but shall not 
include any individual employed as an agricultural 
laborer, or in the domestic service of any family or 
person at his home, or any individual employed by his 
parent or spouse. 

******* 

RIGHTS OF EMPLOYEES 

Section 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing, and to engage in concerted activities, for 
the purpose of collective bargaining or other mutual aid 
or protection. 

Section 8 . It shall be an unfair labor practice for 
an employer— 

(1) To interfere with, restrain, or coerce em¬ 
ployees in the exercise of the rights guaranteed in 
section 7. 

******* 

(3) By discrimination in regard to hire or tenure 
of employment or any term or condition of employment 
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to encourage or discourage membership in any labor 
organization: Provided, That nothing in this Act, or 
in the National Industrial Recovery Act (U. S. C., Supp. 
VH, title 15, secs. 701-712), as amended from time to 
time, or in any code or agreement approved or prescribed 
thereunder, or in any other statute of the United States, 
shall preclude an employer from making an agreement 
with a labor organization (not established, maintained, 
or assisted by any action defined in this Act as an unfajir 
labor practice) to require as a condition of employment 
membership therein, if such labor organization is the 
representative of the employees as provided in section 9 
(a), in the appropriate collective bargaining unit cov¬ 
ered by such agreement when made. 


(5) To refuse to bargain collectively with the rep¬ 
resentatives of his employees, subject to the provisions 
of section 9 (a). 


REPRESENTATIVES AND ELECTIONS 
Section 9. (a) Representatives designated or se¬ 
lected for the purposes of collective bargaining by tiie 
majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of All 
the employees in such unit for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Pro¬ 
vided, That any individual employee or a group of em¬ 
ployees shall have the right at any time to present 
grievances to their employer. 

(b) The Board shall decide in each case whether, 
in order to insure to employees the full benefit of their 
right to self-organization and to collective bargaining, 
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and otherwise to effectuate the policies of this Act, the 
unit appropriate for the purposes of collective bargain¬ 
ing shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises 
concerning the representation of employees, the Board 
may investigate such controversy and certify to the 
parties, in writing, the name or names of the repre¬ 
sentatives that have been designated or selected. In 
any such investigation, the Board shall provide for an 
appropriate hearing upon due notice, either in conjunc¬ 
tion with a proceeding under section 10 or otherwise, 
and may take a secret ballot of employees, or utilize any 
other suitable method to ascertain such representatives. 

(d) Whenever an order of the Board made pursu¬ 
ant to section 10 (c) is based in whole or in part upon 
facts certified following an investigation pursuant to 
subsection (c) of this section, and there is a petition for 
the enforcement or review of such order, such certifica¬ 
tion and the record of such investigation shall be in¬ 
cluded in the transcript of the entire record required to 
be filed under subsections 10 (e) or 10 (f), and there¬ 
upon the decree of the court enforcing, modifying, or 
setting aside in whole or in part the order of the Board 
shall be made and entered upon the pleadings, testimony, 
and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Section 10. (a) The Board is empowered, as here¬ 
inafter provided, to prevent any person from engaging 
in any unfair labor practice (listed in section 8) affect¬ 
ing commerce. This power shall be exclusive, and shall 
not be affected by any other means of adjustment or pre- 
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vention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 


(b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor prac¬ 
tice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue 
and cause to be served upon such person a complaint 
stating the charges in that respect, and containing a 
notice of hearing before the Board or a member thereof, 
or before a designated agent or agency, at a place there- 
ing fixed, not less than five days after the serving of 
said complaint. * * * 

(c) The testimony taken by such member, agent 
or agency or the Board shall be reduced to writing and 
filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear 
argument. If upon all the testimony taken the Board 
shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such 
unfair labor practice, then the Board shall state its find¬ 
ings of fact and shall issue and cause to be served on 
such person an order requiring such person to cease and 
desist from such unfair labor practice, and to take such 
affirmative action, including reinstatement of employee 
with or without back pay, as will effectuate the policies 
of this chapter. * * * 


(e) The Board shall have power to petition any 
circuit court of appeals of the United States (including 
the Court of Appeals of the District of Columbia), or if 
all the circuit courts of appeals to which application may 
be made are in vacation, any district court of the United 
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States (including the Supreme Court of the District of 
Columbia), within any circuit or district, respectively 
wherein the unfair labor practice in question occurred or 
wherein such person resides or transacts business, for 
the enforcement of such order and for appropriate tem¬ 
porary relief or restraining order, and shall certify and 
file in the court a transcript of the entire record in the 
proceeding, including the pleadings and testimony upon 
which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the pro¬ 
ceeding and of the question determined therein, and 
shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to 
make and enter upon the pleadings, testimony, and pro¬ 
ceedings set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board. No objec¬ 
tion that has not been urged before the Board, its mem¬ 
ber, agent or agency, shall be considered by the court, 
unless the failure or neglect to urge such objection shall 
be excused because of extraordinary circumstances. The 
findings of the Board as to the facts, if supported by evi¬ 
dence, shall be conclusive. If either party shall apply to 
the court for leave to adduce additional evidence and 
shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reason¬ 
able grounds for the failure to adduce such evidence in 
the hearing before the Board, its member, agent, or 
agency, the court may order such additional evidence to 
be taken before the Board, its member, agent, or agency, 
and to be made a part of the transcript. The Board may 
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modify its findings as to the facts, or make new find¬ 
ings, by reason of additional evidence so taken and filed, 
and it shall file such modified or new findings, which, if 
supported by evidence shall be conclusive, and shall file 
its recommendations, if any, for the modification or set¬ 
ting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree 
shall be final, except that the same shall be subject tb 
review by the appropriate circuit court of appeals if 
application was made to the district court as herein¬ 
above provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided 
in section 239 and 240 of the Judicial Code, as amended 
(U.S.C., title 28, secs. 346 and 347). 

(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resided 
or transacts business, or in the Court of Appeals of the 
District of Columbia, by filing in such court a written 
petition praying that the order of the Board be modified 
or set aside. A copy of such petition shall be forthwith 
served upon the Board, and thereupon the aggrieved 
party shall file in the court a transcript of the entire 
record in the proceeding, certified by the Board, includ¬ 
ing the pleading and testimony upon which the order 
complained of was entered and the findings and order of 
the Board. Upon such filing, the court shall proceed in 
the same manner as in the case of an application by the 
Board under subsection (e), and shall have the same 
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exclusive jurisdiction to grant to the Board such tempo¬ 
rary relief or restraining order as it deems just and 
proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; 
and the findings of the Board as to the facts, if supported 
by evidence, shall in like manner be conclusive. 
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®nttei> Stated Court of Appeals 

DISTRICT OP COLUMBIA 


No. 9334 

Jones & Laughlin Steel Corporation, appellant 

National Labor Relations Board, and Paul M. 
Herzog, John M. Houston, and Gerard D. Reilly, 
Members of Said National Labor Relations Board, 

APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEES 


STATEMENT OF THE CASE 

| 

This is an appeal from an order of the United 
States District Court for the District of Coluknbia, 
entered January 18, 1946, dismissing the amended 
complaint as to appellees Paul M. Herzog, John M. 
Houston, and Gerard D. Reilly 1 as members of the 
National Labor Relations Board, and quashing the 
summons as to appellee, the National Labor Relations 
Board. 

1 Gerard D. Reilly ceased to be a member of the Board upon the 
expiration of his term on August 26,1946. He has been succeeded 
by James J. Reynolds, Jr. 


(l) 
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Appellant, plaintiff below, is a Pennsylvania cor¬ 
poration engaged in the manufacture of steel products. 
These proceedings involve appellant’s plant located in 
Pittsburgh, Pennsylvania. United Steelworkers of 
America, hereinafter referred to as the Union, is a 
labor organization admitting to membership employees 
of appellant. Appellees, defendants below, are the 
National Labor Relations Board, hereinafter some¬ 
times called the Board, and the members thereof. 

On January 26,1945, appellant filed its complaint in 
the court below, naming as parties defendant, the 
National War Labor Board, its members, and the 
Union (A. 2-18). 2 On June 26, 1945, the court below 
dismissed the complaint as to the National War Labor 
Board and its members (A. 71) . 8 Thereafter, appel¬ 
lant by leave of court amended its complaint (A. 71), 
and, accordingly, on June 27,1945, filed an amendment 
to the complaint herein adding the National Labor 
Relations Board and its members as parties defendant 
(A. 72-74). 

Briefly summarized, the material allegations of the 
complaint, as amended, are as follows (A. 2-18; 
72-74): 

(1) On July 13,1943, the Union, pursuant to Section 
9 of the National Labor Relations Act (hereinafter 
called the Act), filed with the Board a petition for inves¬ 
tigation and certification of representatives in order to 
determine whether appellant’s plant protection em¬ 
ployees at its Pittsburgh plant desired to be repre- 

2 The designation “A” refers to the printed Joint Appendix. 

3 The court below denied the motion of the Union and its repre¬ 
sentatives to dismiss the complaint (A. 72). 
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sented by the Union for purposes of collective bargain¬ 
ing. In the course of the ensuing proceedings before 
the Board, appellant urged that said petition be !dis- 
missed because neither the Union nor any other labor 
organization can lawfully represent plant protection 
employees or, in the alternative, lawfully represent at 
the same time both production and plant protection 
employees as would be the case in the event that the ' 
Board granted the Union’s petition. The Board re¬ 
jected these contentions and found that the plant pro¬ 
tection employees constituted an appropriate bargain¬ 
ing unit. It accordingly directed that an election be 
held to determine whether appellant’s plant protection 
employees desired to be represented by the Union j for 
purposes of collective bargaining. In the election held 
pursuant to the Board’s order the Union received a 
majority of the votes cast and thereafter the Board Cer¬ 
tified it as the exclusive bargaining representative of 
said employees. 

• (2) Shortly after its certification, the Union Ire- 
quested appellant to recognize it as the bargaining 
representative of the plant protection employees and 
appellant refused to grant such recognition. There¬ 
after, the Union, on January 4, 1944, filed a charge 
with the Board alleging that appellant in violation! of 
the Act had refused to recognize it as the bargaining 
representative of said employees. This charge was 
subsequently, prior to the issuance of a complaint iby 
the Board, withdrawn by the Union, with the consent 
of the Board. 

(3) On April 11, 1944 the Union petitioned the 
National War Labor Board to direct appellant to 
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recognize and bargain with it as the representative 
of said plant protection employees. After appro¬ 
priate hearings, the War Labor Board issued its 
final Directive Order requiring appellant to recog¬ 
nize the Union as the exclusive bargaining repre¬ 
sentative of the Pittsburgh plant protection em¬ 
ployees. On January 23, 1945, the War. Labor Board 
ordered appellant to show cause why appellant 
should not comply with its Directive Order. 

(4) The National Labor Relations Board, on 
various occasions since said certification was issued, 
has asserted that the Union, by virtue of said certifi¬ 
cation, acquired and has the legal status of exclusive 
bargaining representative of said plant protection 
employees and appellants refusal to recognize the 
Union as such is violative of the Act. 

(5) The recognition requested by the Union is con¬ 
trary to public policy and the Act; such recognition, 
if granted, would jeopardize the safety and security 
of appellants plant and property and of its em- 

■ ployees to the irreparable injury of appellant; 
» appellants failure to obey the order of the War 
j Labor Board would expose it to sanctions by that 
’• agency or other executive agencies of the United 
i States Government and appellant is without adequate 
! remedy at law to redress any of said threatened 
T injuries. 

; The complaint, as amended, prays for a declaratory 

♦ 

! judgment under the provisions of the Declaratory 
Judgments Act declaring that: (a) the Union has no 
’ legal right under the provisions of the Act, or other- 

* 

J 

t 
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wise, at the present time to demand or be accorded 
recognition as representative of appellant’s plant 
protection employees, (b) defendant National War 
Labor Board has no legal power or right to require 
appellant to recognize or bargain with the Union 
and (c) none of defendants has any lawful right 


or power to impose or procure legal sanctions, 


by 


legal or executive process, against appellant should 
it persist in its refusal to recognize the Union as 
representative of its plant protection employees, un¬ 
less and until the Board shall have determined in pro¬ 
ceedings under Section 10 of the Act that appellant’s 
refusal is an unfair labor practice in violation of the 
Act. 

The amended complaint further prays that fol¬ 
lowing such declaration, the court grant such other 
and further relief, by injunction or otherwise as 
shall be necessary to preserve, protect, and enforce 
appellant’s rights in the premises. 

Appellees, members of the Board, moved to dis¬ 
miss the complaint, as amended, on the following 
grounds: (A. 75-76): (1) the court below is without 
jurisdiction over the subject matter of the amended 
complaint inasmuch as it seeks a declaration as to 
the validity and legal effect of a certification issued 
by the Board pursuant to the provisions of the Act, 
jurisdiction over which question is exclusively vested 
in the appropriate United States circuit court of 
appeals pursuant to the procedure prescribed in the 
Act; (2) the amended complaint fails to show that 
appellant has suffered or is threatened with irrep- 



arable injury cognizable in equity by reason of any 
acts alleged to have been taken, or to be taken, by the 
Board or its members; (3) appellant’s rights have 
not been invaded or threatened to be invaded as a 
consequence of the Board certification or by any act 
alleged to have been taken, or to be taken, by the 
Board or its members; (4) a complete and adequate 
remedy is available to appellant under the Act; and 
(5) the amended complaint fails to show any “actual 
controversy” within the meaning of the Federal 
Declaratory Judgments Act. 

Appellee National Labor Relations Board (i. e., the 
Board itself, as distinguished from the constituent 
members), appeared specially (A. 74-75) and moved 
to quash the summons on the ground that as an 
agency of the United States Government it is not 
subject to suit without an act of Congress authorizing 
such suit and that no such act has been passed. 

After hearing, the court below issued an order on 
January 18, 1946 (A. 86-87), dismissing the amended 
complaint as to appellees, members of the National 
Labor Relations Board, for lack of jurisdiction over 
the subject matter of the complaint, and quashing 
the summons as to the Board itself by reason of its 
immunity from suit except by act of Congress. 

On April 13, 1946, appellant filed its notice of 
appeal. 

On August 8,1946, appellees filed in this Court a mo¬ 
tion to dismiss the appeal on the ground that it had be¬ 
come moot by reason of the supervening disappearance 
of the two pivotal factors around which appelant had 
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centered its claim for declaratory relief. The Court, on 
November 6,1946, denied the motion, without prejuice. 
The motion is here renewed {infra, pp. 25-26). 

. i 

STJMMABY OF ABGUttENT 

| 

The District Court below has no jurisdiction of the 
subject matter of the amended complaint. The 
scheme of the National Labor Relations Act, its legis¬ 
lative history, and the decisions of the courts make 
it plain that the district courts of the United States 
lack jurisdiction to review Board certifications of bar¬ 
gaining representatives issued under Section 9 of jthe 
Act. The Act provides an exclusive procedure for 
review of Board certifications. Under the exclusive 
procedure thus provided, the power to review Board 
certifications is vested solely in the appropriate cir¬ 
cuit court of appeals, and then only when there is a 
petition in such court to enforce or review a Bogrd 
order based in whole or in part on the facts certified. 

The Federal Declaratory Judgments Act does not 
enlarge the preexisting jurisdiction of the district 
courts and hence does not authorize these courts to 
assert jurisdiction over certification proceedings, Ifhe 

i 

review of which is vested by the Act in the appro¬ 
priate circuit court of appeals. A declaratory judg¬ 
ment may not issue where the governing statute pro¬ 
vides an exclusive mode of review. 

Appellant is not entitled to declaratory relief jin 
any event, since its rights are neither invaded n|or 
threatened by the existing certification, and appellant, 
under the exclusive procedure provided by the Act, 

722991—46-2 
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has a full and adequate administrative and judicial 
remedy, which it has failed to exhaust. The certifica¬ 
tion is merely the announcement of the result of an in¬ 
vestigation conducted by the Board under Section 9 (c) 
of the Act. It commands no action on the part of 
appellant. A command or order to bargain with the 
certified union cannot issue except in a new proceed¬ 
ing under Section 10 of the Act, and upon a formal 
finding by the Board that appellant has engaged in 
an unfair labor practice in refusing to bargain with 
the certified union. Such a Section 10 proceeding is in 
fact now pending and awaiting Board decision. Should 
the Board thereafter find that appelant has engaged in 
an unfair labor practice in refusing to bargain with 
the certified union and order appellant to bargain 
with it, the order will be without sanction until it is 
reviewed by a circuit court of appeals, either on 
petition by the Board under Section 10 (e) of the 
Act to enforce or by appellant under 10 (f) to re¬ 
view the order of the Board. The proceeding under 
Section 10 (e) or (f) of the Act would, under Section 
9 (d) of the Act, also bring up for review the 
validity of the Board’s certification. There being no 
invasion or threat to appellant’s rights and the 
remedy under the Act being complete and adequate, 
the complaint presents no controversy justiciable 
under the Federal Declaratory Judgments Act. 

The court below properly quashed the summons 
directed against the Board, as distinguished from its 
individual members. The Board is an agency of the 
United States and not subject to suit in the absence of 
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Congressional consent thereto. No such authoriza¬ 
tion has tteen given by Congress. 

The appeal has been rendered moot by supervening 
events. Appellant, in its complaint, pitched its claim 
to declaratory relief upon the dual allegations (1) 
that the Union, upon appellant’s refusal to bargain 
with it, did not resort to its remedies under Section 
10 (the unfair labor practice section) of the Act, 
under which appellant would have been afforded an 
ultimate review of the Board’s certification;. (2) that, 
instead, the Union applied to the National War Labor 
Board, which issued a directive order against appel¬ 
lant. Since then (1) the National War Labor Board 
has gone out of existence and its directive orders have 
lapsed; and (2) the Union has instituted an unfair 
labor practice proceeding against appellant which has 
advanced to the stage of a pending decision byj the 
Board. The grounds for the requested relief haVing 
disappeared, the appeal is moot and it should be dis¬ 
missed. 

ARGUMENT 

j 

I i 

The district court has no jurisdiction of the subject matter 

of the amended complaint 

The complaint, as amended, requests, in essence, 
that the District Court below review the validity;and 
effect of the Board’s certification of the Union and 
declare that, under the Act or otherwise, the Unicjn is 
not entitled to recognition as the exclusive bargaihing 
representative of appellant’s plant protection em- 
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ployees at its Pittsburgh plant. We submit that the 
scheme of the Act, its legislative history, and the de¬ 
cisions of this and other courts make it plain that 
the district courts of the United States lack jurisdic¬ 
tion to review Board certifications of labor organi¬ 
zations as the bargaining representatives of em¬ 
ployees. 

Board certifications of bargaining representatives 
are issued under the authority of Section 9 (c) of 
the Act which provides that whenever a question 
arises concerning representation, the Board may in¬ 
vestigate such controversy and certify the representa¬ 
tive selected by the employees. The only provision 
which the Act makes for judicial review of certifica¬ 
tion proceedings under Section 9 (c) is contained in 
Section 9 (d) which provides for review of such pro¬ 
ceedings only after the Board enters a final order in 
an unfair labor practice proceeding under Section 10 
(c) of the Act based in whole or in part upon facts 
certified following an investigation pursuant to Sec¬ 
tion 9 (c). Whenever the Board enters such an 
order, any person aggrieved thereby may seek a re¬ 
view thereof, including the certification proceedings, 
by the appropriate United States circuit court of 
appeals. But until such an order is entered, no re¬ 
view of the certification proceedings by a circuit court 
of appeals is permitted. A. F. of L. v. N. L. R. B., 
308 U. S. 401; Reilly, et al., v. Millis, et al., 144 F. 2d 
259; 79 App. D. C. 171, certiorari denied, 325 U. S. 
879. Since the statutory review procedure is exclu¬ 
sive and the Act provides for review of Board certifi- 
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cations only in the instance above described, it follows 
that Congress intended to permit no review of cer¬ 
tification proceedings except by circuit courts of 
appeals in the manner prescribed in the Act. |“A11 
constitutional questions aside, it is for Congress to 
determine how the rights which it creates shall be 
enforced * * *. In such a case the specification 
of one remedy normally excludes another.” Switch¬ 
men’s Union of North America, et al. v. National 
Mediation Board, et al., 320 U. S. 297, 301. “jit is 
hardly possible that Congress should have intended to 
permit review by District Courts of 9 (c) proceedings 
while so carefully limiting review of such proceed¬ 
ings in the Circut Courts of Appeals to cases in which 
an order under 10 (c) has been entered.” Madden 
v. Brotherhood and Union of Transit Employees of 
Baltimore, 147 F. 2d 439, 442 (C. C. A. 4). j 
The legislative history of the Act likewise cogently 
indicates that Congress did not intend to permit! dis¬ 
trict courts to review certification proceedings under 
the Act. Thus the Senate Committee Report ; (S. 
Kept. No. 573, 74th Cong., 1st Sess., p. 14) after 
emphasizing that there is no right of court review 
prior to an election points out that: 

An election is the mere determination of a pre¬ 
liminary fact, and in itself has no substantial 
effect upon the rights of either employer^ or 
employees * * * but if subsequently j the 
Board makes an order predicated upon i the 
election, such as an order to bargain collectively 
with elected representatives, then the entire 
election procedure becomes part of the record 
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upon which the order of the Board is based, 
and is fully reviewable by any aggrieved party 
in the Federal Courts in the manner provided 
in Section 10. And this review would include 
within its scope the action of the Board in de¬ 
termining the appropriate unit for purposes of 
the election. This provides a complete guaran¬ 
tee against arbitrary action by the Board. 

The reason for thus limiting judicial review is dis¬ 
closed by the Senate Report in describing the experi¬ 
ence of the predecessor National Labor Relations Board 
under Public Resolution 44 (48 Stat. 1183), wherein 
Congress specifically provided for Court review of direc¬ 
tions of elections. The Report declares (pp. 5-6): 

Any attempt by the Government to conduct an 
election of representatives may be contested db 
initio in the courts, although such election is 
in reality merely a preliminary determination 
of fact. This means that the Government can 
be delayed indefinitely before it takes the first 
step toward industrial peace. After almost a 
year not a single case, in which a company 
has chosen to contest an election order of the 
Board, has reached decision in any circuit court 
of appeals. 

This break-down of the law is breeding the 
very evil which the law was designed to pre¬ 
vent. 4 

Similarly, the House Committee Report (H. Rept. 
No. 1147, 74th Cong., 1st Sess., p. 23) clearly states the 

4 The Congressional intent to limit judicial review of certifica¬ 
tion proceedings to the single situation where the Board has issued 
an unfair labor practice order based upon such proceedings is 
further clarified by the statement of Senator Walsh, Chairman of 
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Congressional intent to omit judicial review of certifica¬ 
tion proceedings under Section 9, except after a final 
order as described in Section 9 (d), and the reason for 
such omission, when it recites: 

* * * the efficacy of Public Resolution 44 
has been substantially impaired by the provi¬ 
sion for court review of election orders prior 
to the holding of the election. Section 9 (d) of 
the bill makes dear that there is to be no court 
review prior to the holding of the election,\ and 
provides an exdusive, complete, and adequate 
remedy whenever an order of the Board made 
pursuant to Section 10 (c) is based in whole 
or in part upon facts certified following an 
election or other investigation pursuant to Sec¬ 
tion 9 (c). The hearing required to be held 
in any such investigation provides an appro¬ 
priate safeguard and opportunity to be heard. 
Since the certification and the record of | the 
investigation are required to be included id the 

the Senate Committee, on the floor of the Senate, as follow^ (79 
Cong. Rec. 7658): 

“Mr. Couzens. The Senator said that Resolution 44 was ineffec¬ 
tive. Will he tell us before he concludes why Resolution 44 was 
ineffective? 

“Mr. Walsh. It was ineffective, as I think I stated, because of 
appeals to the courts. In cases where attempts have been paade 
to hold elections the claim has been made that the Board ha|d no 
legal authority; the cases have been brought into court, andjthey 
are in the courts and undecided. 

***** 

“Mr. Couzens. Would the passage of the pending bill remove 
the appeals to the courts ? 

“Mr. Walsh. Yes; it would because it limits appeals. It j pro¬ 
vides for review in the courts only after the election has been] held 
and the Board has ordered the employer to do something] pre¬ 
dicated upon the results of the election .” [Italics added.] 
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transcript of the entire record filed pursuant 
to Section 10 (e) or (f), the Board’s actions 
and determinations of fact and law in regard 
thereto will be subject to the same court re¬ 
view as is provided for its other determinations 
under sections 10 (b) and (c). [Italics added.] 

The foregoing history of the Act affirmatively dis¬ 
closes, we think, the intent of Congress to preclude 
resort to district courts for the review of Board certi¬ 
fications and to limit such judicial review solely to 
the single situation prescribed by Section 9 (d) and 
then only by the appropriate circuit court of appeals. 

The decisions of the Supreme Court and of this 
and other courts also furnish ample authority for 
the proposition that district courts lack jurisdiction 
in this respect. In the Switchmen’s case, supra, the 
Supreme Court held that a district court was power¬ 
less to review a certification issued by the National 
Mediation Board under the Railway Labor Act. 5 
That statute makes no provision for judicial review 
of certifications issued by the Mediation Board but 
it does provide for judicial review of other types 
of administrative action taken by that agency. In 
concluding that the district court lacked jurisdiction 

5 See also General Committee v. M. K. T. R. Co., 320 U. S. 323; 
General Committee v. Southern Pacific Co., 320 U. S. 338; Brother¬ 
hood\ of Railway Clerks v. United Transport Service Employees, 
320 U. S. T15, reversing per curiam, 137 F. 2d 817, 78 App. D. C. 
125; Order of Railway Conductors v. National Mediation Bd., 
141 F. 2d 366, 367,79 App. D. C. 1, certiorari dismissed, 323 U. S. 
166; United Transport Service Employees v. National Mediation 
Board, 141 F. 2d 724, 725; App. D. C. 15; National Federation of 
Railway Workers v. National Mediation Board, 141F. 2d 725,726; 
79 App. D. C. 16. 
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to pass upon the certification there in question the Su- 
preme Court emphasized “the type of problem involved 
and the history of the statute”, the “highly selective 
manner in which Congress has provided fori judicial 
review of administrative orders or determinations 
under the Act” and finally, the principle that “the 
specification of one remedy normally excludes 
another.” The application of these considerations to 
certifications of representatives under the Act clearly 
leads to the same conclusion here as the Supreme 
Court reached in the Switchmen 9 s case. A certifica¬ 
tion under the Act, as under the Railway Labor Act, 
involves the same type of problem, that is, the resolu¬ 
tion of representation disputes. The legislative his¬ 
tory of the Act, which we have reviewed above, even 
more pointedly than that of the Railway Labor Act, 
emphasizes the intention of Congress to exclude judi¬ 
cial review of certification proceedings except by the 
circuit courts of appeals in the single situation de¬ 
scribed by the Act. And, finally, the judicial pro¬ 
cedure for review of certification proceedings pre¬ 
scribed by the Act reflects the highly selective chbice 
which Congress made for judicial review of Board 
certifications. 

Upon the authority of the Switchmen’s case, this 
Court has held that a district court lacks authority to 
review Board certifications. Millis, et al. v. Inlmd 
Empire District Council, et al., 144 F. 2d 539, 79 App. 
D. C. 214, affirmed on other grounds, 325 U. S. ^97. 
There this Court stated (144 F. 2d, at p. 539): j 

The National Labor Relations Act authorizes 
judicial review of the Board's certification if, 
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but only if, the Board finds unfair labor prac¬ 
tices and makes its certification the basis of an 
order with respect to such practices * * * 
We think the statutory review is exclusive. In 
American Federation of Labor v. National Labor 
Relations Board, 308 U. S. 401, 412, the Su¬ 
preme Court expressly reserved the question 
whether the Board’s mere certification of col¬ 
lective bargaining representatives could be re¬ 
viewed in a suit like the present one. But we 
think the question is now fpreclosed by Switch¬ 
men’s Union of North America v. National 
Mediation Board, 320 U. S. 297 which held 
that the District Court had no power to review 
a similar certification of the National Media¬ 
tion Board. 

Similarly, the Fourth Circuit Court of Appeals in the 
Madden case, supra, likewise held on the authority of 
the decision in the Switchmen’s case that (at p. 442): 

* * * it is perfectly clear, we think, that 
such power of review [by district courts over 
certification proceedings under the Act] has not 
been conferred on the courts. Only when an 
order of the Board is made pursuant to Sec¬ 
tion 10 (c), and such order is based in whole 
or in part upon facts certified following an 
investigation pursuant to Section 9 (c) is judi¬ 
cial review of 9 (c) proceedings authorized; 
and in such case review is authorized by the 
Circuit Courts of Appeals, not by the District 
Courts. 

Accord: Associated Press v. Herrick\, 13 F. Supp. 
897, 900 (D. C. N. Y.); Zimmer-Thomson Corp. v. 
N. L. R. B., et al . (D. C. N. Y.), 60 F* Supp. 84; cf. 
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Klein v. Herrick, 41 F. Supp. 147, 423-424 (D. C. 

N. Y.). • I 

Appellant seeks to avoid the force of the forego¬ 
ing argument on the ground (Br. 34) that it is not pri¬ 
marily seeking a review by the lower court of the 
validity of the Board’s certification. It argues that 
it is seeking in the first instance a determination by 
the lower court of the legal effect and binding force 
of the certification and that only in the event that 
the court below rejects its contention that the certi¬ 
fication has no “legally compulsive effect” does it 
pray for a declaration by that court that the Board’s 
certification is invalid. But, plainly, this contention 
is lacking in merit. The lower court cannot ]j)ass 
upon the legal effect or binding nature of the certifica¬ 
tion without at the same time reviewing the propriety 
of the certification—a function which, as we have 
shown, lies wholly outside its jurisdiction. 

h 

The Federal Declaratory Judgments Act does not confer 
jurisdiction upon the district courts to review Board j cer¬ 
tifications 

As we have already shown, the procedure prescribed 
by the Act for the review of certification proceedings 
under Section 9 (c) of the statute is an exclusive one and 
precludes review by district courts. The limitation 
thus imposed upon the jurisdiction of these courts isjnot 
removed by the Declaratory Judgments Act. It is Well 
established that the Declaratory Judgments Act does 
not enlarge the preexisting jurisdiction of the district 
courts nor extend it to controversies over which ijhey 
would not otherwise have jurisdiction. Di Benedetti v. 


i 
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Morgenthau, 148 F. 2d 223, 255; 80 App. D. C. 34, cer¬ 
tiorari dismissed, 326 U. S. 686. 6 Moreover, where a 
statute provides, as does the Act in Sections 9 (d) and 
10, a special and exclusive procedure for the review of 
administrative action, a court may not substitute a de¬ 
claratory judgment for the statutory proceeding. It is 
a recognized principle that “where a special statutory 
procedure has been provided as an exclusive remedy for 
the particular type of case in hand * * * that 

specific recourse must be followed.” Borchard, De¬ 
claratory Judgments, p. 342 (Second Ed., 1941). 7 

m 

Appellant is in any event not entitled to declaratory relief 
since its rights are not invaded or threatened by the certifi¬ 
cation and it has a complete and adequate administrative 
and judicial remedy before any compulsive order is issued 
on the basis of the certification 

In order to obtain a declaratory judgment it is es¬ 
sential, as this Court has recently pointed out, that 
the matter about which the asserted controversy re¬ 
volves presents an “ ‘actual or threatened interfer¬ 
ence with the rights of the persons complaining.’ ” 
Employers Group of Motor Freight Carriers, Inc., 

6 Accord: Miles Laboratories, Inc. v. Federal Trade Commission 
et al ., 140 F. 2d 683, 685, 78 App. D. C. 326, certiorari denied, 322 
U. S. 752; Utah Fuel Co. v. National Bituminous Coed Commission, 
101F. 2d 426,431,69 App. D. C. 333, affirmed 306 U. S. 56; Putnam 
v. I ekes , 78 F. 2d 223,226, 64 App. D. C. 339, certiorari denied, 296 
U. S. 612; Aetna Life Ins. Co. v. Haworth, 300 U. S. 227,240. 

7 Accord : Miles Laboratories, Inc. v. Federal Trade Commission, 
et al ., supra; Washington Terminal Co. v. Boswell , 124 F. 2d 235, 
240, 251, 75 App. D. C. 1, affirmed, 319 U. S. 732; Elliott, et cd. 
v. American Mfg. Co. of Texas , 138 F. 2d 678, 679 (C. C. A. 5); 
cf. General Committee of Adjustment, etc. v. M. K. T. R. Co., et cd., 
320 U. S. 323, 327-328, 337; Myers v. Bethlehem Shipbuilding 
Corp. 303 U. S. 41 ; Macavley v. Waterman S. S. Co. 66 S. Ct. 712. 
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et al . y. N. W. L. B., et. al., 143 F. 2d 145, 147, n. 3; 
79 App. D. C. 105, certiorari denied, 323 U. S. 735. 
“The danger or dilemma of the plaintiff must be pres¬ 
ent, not contingent on the happening of hypothetical 
future events—although it may involve future bene¬ 
fits or disadvantages—and the prejudice to his posi¬ 
tion must be actual and genuine, and not merely pos¬ 
sible or remote,” Borchard Op. cit. supra, p. 56. In 
short, there must be more than “ ‘assumed potential 
invasions’ of rights” to warrant judicial relief in ihe 
form of a declaratory judgment. Ashwander v. Ten¬ 
nessee Valley Authority, 297 U. S. 288, 325.® 

The Board’s certification of the Union presents no 
actual or threatened interference with appellant’s 
legally protected rights. It is merely a statement!of 
the Board’s finding in a wholly investigatory pro¬ 
ceeding, namely, that a majority of appellant’s plant 
protection employees at its Pittsburgh plant have 
chosen the Union as their collective bargaining repre¬ 
sentative. It does not order or compel appellant to 
recognize the Union or to take any other action. 
Associated Press v. Herrick, 13 F. Supp. 897, 900 
(D. C. N. Y.) ; Zimmer-Thomson Corp. v. N. L. R. jB., 
et al., 60 F. Supp. 84, 86 (D. C. N. Y.); cf. Switdh- 
men’s case, supra, p. 304; Reilly, et al. v. Millis, 
et al., supra; Klein v. Herrick, 41 F. Supp. 417, 
423-424 (D. C. N. Y.). 9 If appellant’s legal rights 
are affected, that result flows not from the certifica- 

8 Accord: N. W. L. B ., et al. v. United States Gypsum Co., 145 
F. 2d 97, 79 App. D. C. 239, certiorari denied, 324 U. S. 856; 
Alabama State Federation of Labor , et al. v. McAdory , et al ., 325 
U. S. 450,460-461. 

* This and other courts have frequently held that administrative 
determinations of fact, which have no sanctions attached to them, 
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tion but from the “command * * * of the 
statute” that the employer bargain collectively with 
the statutory bargaining representative of his em- | 
ployees. Virginian Railway Co. v. System Federa¬ 
tion, No. 40, 300 U. S. 515, 562; Switchmen’s case,. 
supra, p. 304. 

Before an order or command can be issued against 
appellant, based upon the certification, a new pro¬ 
ceeding must be instituted under Section 10 of the 
Act in which appellant is charged with unfair labor > 
practices for refusing to bargain with the Union. 

In such a proceeding, appellant is given the right to 
appear, present evidence and be heard upon its con¬ 
tentions. In the event that the Board, after con¬ 
sideration of all the evidence and the contentions of 
the parties, issues an order under Section 10 of the 
Act, commanding appellant to bargain with the , 
Union, such an order would have no sanctions at- . 
tached to it until enforced by a decree of the appro¬ 
priate United States circuit court of appeals in a 
proceeding under Section 10 (e) of the Act to enforce, 
or under 10 (f) to review, the Board’s order. Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 48. , 

The proceeding under either of these sections of the 
Act would bring up for review not only the pro- 

although they may become the basis of future action do not present i 

an actual or threatened interference with any legally protected 
rights of interested parties. Pennsylvania R. R. Co. v. United 
States R. Board, et al., 261 U. S. 72, 84-85; United States et al. 
v. Los Angeles, etc. R. R. Co., 273 U. S. 299,309-310,312; Federal 
Power Commission v. Hope Natural Gas Co., 320 U. S. 591, 
618-619; Employers' Group of Motor Freight Carriers, Inc., et al. 
v. N. W. L. B., et al., 143 F. 2d 145, 79 App. D. C. 105, certiorari ' 
denied, 323 U. S. 735. 




priety of the Board’s action in the unfair labor 
practice proceeding but also, pursuant to Section 9 j(d) 
of the Act, the validity of the Board’s certification of the 
Union. A. F. of L. v. N. L. R\ B., 308 U. S. jlOl, 
405-406. 

It is apparent from the foregoing that a Board 
certification represents but a preliminary step in pro¬ 
ceedings under the Act looking to the possible entry 
at a later stage of a final order against appellant. 
As a preliminary non-compulsive determination! of 
fact, it does not, under settled principles, invade; or 
threaten to interfere with appellant’s rights. In the 
absence of such interference, the certification cannot 
be the basis for declaratory relief. 

Moreover, as noted above, the Act affords appel¬ 
lant a complete and adequate administrative remedy 
with full judicial review before any final compulsive 
order can be issued against it on the basis of the 
certification. Until appellant has exhausted the j ad¬ 
ministrative and judicial remedies provided by the 
statute, it may not seek judicial relief in the form 
of a declaratory judgment. Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41, 48-51; Macauley, 
et al. v. Waterman Steamship Corp., 66 S. Ct. fl2; 
Reilly, et al. v. Millis, et al., supra; cf. Heller v. Lind, 
86 F. 2d 862, 66 App. D. C. 306, certiorari denied, 
300 U. S. 672; Bradley Lumber Co. v. N. L. R. B., 
84 F. 2d 97, 100 (C. C. A. 5), certiorari denied, 299 
U. S. 559. 10 
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As a matter of fact, appellant is presently challenging the 
validity of the certification in an unfair labor practice proceeding 
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In its efforts to make out a justiciable controversy, 
appellant alleges (A. 73) that the Board has asserted 
that the Union by virtue of the certification has ac¬ 
quired the status of exclusive bargaining represent¬ 
ative for the Pittsburgh plant protection employees 
and that appellant’s refusal to recognize the Union 
is in violation of the Act. In support of this allega¬ 
tion, appellant merely recites (A. 79-80) that the 
Regional Director of the Board at Pittsburgh has 
stated that the certification establishes the right of 
the Union to represent the plant guards, that appel¬ 
lant must recognize the Union and if it persists in 
refusing recognition, its refusal would be made the 
subject of an unfair labor practice proceeding against 

based thereon now pending before the Board. As appears in the 
motion heretofore filed by the Board to dismiss the appeal on the 
ground of mootness (denied November 6, 1946, without preju¬ 
dice), the records of the Board in Matter of Jones <& Laughlin 
Steel Corp ., identified as Board Case No. 6-C-1050, show that on 
or about June 19,1946, the Union filed its second amended charge 
with the Board alleging that appellant in violation of the Act had 
refused to recognize it as the bargaining representative of the 
Pittsburgh plant protection employees. On June 19, 1946, the 
Board issued its complaint alleging that appellant in violation of 
the Act had since December 2, 1943, $nd at all times thereafter 
refused to recognize and bargain collectively with the Union as 
the exclusive representative of these employees. On July 8,1946, 
a hearing was held on the complaint before a Trial Examiner of 
the Board where appellant was represented by counsel and took 
part in the proceedings. On July 22, 1946, the Trial Examiner 
issued his Intermediate Report finding that appellant had violated 
the Act as alleged in the complaint and recommending appropriate 
remedial measures. Thereafter, appellant filed its exceptions to 
the Intermediate Report and orally argued before the Board in 
support of its exceptions. The matter is now pending before the 
Board for final decision. 
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Appellant. But these declarations present no more 
than a difference of opinion as to whether or not the 
Union in fact represents the plant protection employ¬ 
ees and is therefore entitled to recognition under the 
Act. And the manner in which the Regional Director 
indicated the difference would be resolved, namely, 
in a proceeding charging appellant with engagingj in 
unfair labor practices for refusing to bargain with the 
certified union, affords appellant the very right of [re¬ 
view {supra, pp. 20-21) which appellant in its com¬ 
plaint asserted was denied to it by reason of the wow- 
pendency of such unfair labor practice proceeding 
{supra, p. 5). Predictions of the character here 

relied on are in any event without legal effect and do 

# 

not constitute the threatened interference essential to 
a declaratory judgment. N. W. L. B., et ad. v. United 
States Gypsum Co., 145 F. 2d 97, n. 1, 79 App. D. C. 
239, certiorari denied, 324 U. S. 856. And differences 
of opinion of the kind set forth here between interested 
parties and government administrative agencies “do not 
give rise to a justiciable controversy, save as they halve 
fruition in action of a definite and concrete character 
constituting an actual or threatened interference with 
the rights of the persons complaining. ’’ Helco Products 
Co. v. McNutt, 137 F. 2d 681, 683, 78 App. D. C. 71. 

Likewise without significance—even apart from jts 
mootness {supra, p. 21-22, infra, p. 25-26)—is the al¬ 
legation (A. 15, 73) that the War Labor Board’s direc¬ 
tive order issued in reliance upon the certification of the 
Union threatened irreparable injury to appellant. 
Directive orders of the War Labor Board are, as 
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this Court has held, not injurious to legally protected 
interests of the parties so as to warrant judicial in¬ 
tervention. Employers Group of Motor Freight Car¬ 
riers, Inc., et al. v. N. W. L. B., et al., 143 F. 2d 145, 
79 App. D. C. 105. The circumstance that such an 
order is based upon a Board certification of a bar¬ 
gaining representative cannot transform the directive 
order into an invasion of legally protected rights for 
the certification itself has no such effect. And, by 
the same token, the certification cannot present a 
threat of legal injury because it is the basis of a War 
Labor Board directive. 10 


IV 

The district court properly quashed the summons directed 

against the Board 

The motion to quash the summons, which was 
granted below, was filed solely by the Board, as dis¬ 
tinguished from the constituent members. The latter 
appeared generally and moved to dismiss. The Board, 
as distinguished from its component individual mem¬ 
bers, is an administrative agency of the United States. 
29 U. S. C. A. 151, et seq. In that capacity, it enjoys 
the immunity of the United States against suit unless 
Congress has consented to or authorized suit against 
it. Clover Fork Coal Co. v. N. L. B. B., 107 F. 2d 
1009 (C. C. A. 6); see Federal Housing Administra¬ 
tion v. Burr, 309 U. S. 242, 244; Federal Land Bank v. 
Priddy, 295 U. S. 229, 231; Lynch v United States, 

10 An identical attempt to obtain district court relief because 
the War Labor Board had issued a directive order to an employer 
to enter into a contract with the certified union was rejected in 
^immer-Thomson Cory. v. N. L. R. B. 60 F. Supp. 84 (D. C. N. Y.) 



292 U. S. 571, 581-582. Congress has not consented 
to or authorized the bringing of suits, like the instant 
case, against the Board. Accordingly, the lower coiirt 
was fully warranted in quashing the summons against 
the Board. 

Appellant asserts (Br. 39) that in the court bel<j>w, 
the Board contended that appellant “by joining [the 
Board] and its three members as defendants’ 7 bad 
attempted a suit against the United States, The 
Board made no such contention. The motion to quash 
the summons was made solely in behalf of the Board, 
qua Board, and not its members. Appellant also as¬ 
serts (ibid.) that the rule which forbids actions 
against the United States has application in only two 
types of cases and that the instant case falls in neither 
of these categories. The short answer to this is tjiat 
“the sovereign immunity from suit exists whatever 
the character of the proceeding or the source of j;he 
right to be enforced.” Lynch v. United States, supra, 
p. 582. 


The appeal is moot and should be dismissed 

I 

Appellees here renew the motion to dismiss the 
appeal filed after the instant appeal was perfected 
and denied without prejudice by this Court on No¬ 
vember 6, 1946. As we stated in that motion, the 
primary basis for appellant’s asserted right to have 
the court below assume, contrary to the exclusive pro¬ 
cedure provided by the Act, the power to pass upon 
the validity of the Board’s certification of the Union 
is that the Union, by failing to pursue its remedies 
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under Section 10 of the Act to a final decision and 
order of the Board, determining whether appellant’s 
refusal to bargain with the Union constituted an un¬ 
fair labor practice, has prevented appellant from ob¬ 
taining a review of the Board’s certification by the 
appropriate circuit court of appeals in the manner 
prescribed by the statute. As we have already indi¬ 
cated (supra, pp. 0-24), this constituted no ground 
for appellant’s asserted right to invoke the power of 
the district court. But even that ground, invalid as 
it was, has now disappeared. Proceedings under Sec¬ 
tion 10 of the Act have been initiated and have now 
advanced to the point where a Board decision is now 
pending. These proceedings before the Board will 
afford appellant what it ostensibly sought to insure by 
filing its complaint in the court below. But, at all 
events, there being a pending proceeding before the 
Board, the district court would be powerless to inter¬ 
fere by wresting the matter from the hands of the 
Board which is now determining the issue. See cases 
supra, p. 21. 

The secondary basis for appellant’s attempt to in¬ 
voke the jurisdiction of the court below is that the 
directive order of the National War Labor Board re¬ 
quiring appellant to honor the certification threatened 
irreparable injury to appellant. 11 The War Labor 
Board has ceased to exist and for all practical pur¬ 
poses its directive has lapsed. 12 Thus, insofar as ap¬ 
pellant’s claim for relief with respect to the certifica- 

u This contention has been fully answered above at pp. 23-24. 

12 Executive Order No. 9672 (11 Fed. Reg., No. 3, pp. 221, 223- 
224). 
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tion is based upon action taken by the War Labor 
Board in reliance upon the certification of the Unibn 
by the National Labor Relations Board, appellant’s 
claim has been rendered moot by supervening circum¬ 
stances. We submit, therefore, that the appeal is 
moot 

CONCLUSION 

It is respectfully submitted that the order of the 
court below dismissing the complaint as to the meijn- 
bers of the “Board, and quashing the summons as jto 
the Board should be affirmed and the appeal dis¬ 
missed. In the alternative, it is respectfully sub¬ 
mitted that the appeal has been rendered moot by 
supervening events and should be dismissed on that 
ground. 

Gerhard P. Van Abkel, 

General Counsel, 
Morris P. Gltjshien, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Dominick L. Manoli, 

Frederick D. Vincent, Jr., 

Attorneys, 

National Labor Relations Board, 
Attorneys for appellees. 

November 1946. 
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Filed Jan 27, 1945 Charles E. Stewart, Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 27488 


Jones & Laughlix Steel, Corporation, a Pennsylvania 

corporation, Plaintiff, 


v. 

National War Labor Board and William H. Davis, George 
W. Taylor, Frank P. Graham, Lloyd K. Garrison, Van 
A. Bittner, George Meany, R. J. Thomas, Matthew 
Woll, Horace B. Horton, George H. Mead, Frederick 
S. Fales and James H. Tanham, members thereof; 
United Steelworkers of America, a voluntary associa¬ 
tion, and Van A. Bittner and Lee Pressman, two rep¬ 
resentative members thereof; and such other members 
thereof as shall join in its defense of this proceeding:, 
Defendants. 

Complaint Praying a Declaratory Judgment and 

Incidental Belief. 

Jones & Laughlin Steel Corporation, the plaintiff above 
named, makes and files the following as its Complaint in this 
Civil Action: 

I. 

Plaintiff is a corporation organized under the laws of 
Pennsylvania. 

2 II. 

The National War Labor Board, an agency of the 
United States Government, maintains its principal offices 
in the District of Columbia. It was established by Presi¬ 
dential Executive Order No. 9017 on January 12, 1942, and 
was recognized by Congress by the Act of June 25, 1943, 
known as the War Labor Disputes Act. The defendant, 
William H. Davis, Chairman, and the defendants, George 
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W. Taylor, Frank P. Graham, Lloyd K. Garrison, Va?i A. 
Bittner, George Meany, R. J. Thomas, Matthew Woll, jHor- 
ace B. Horton, George H. Mead, Frederick S. Fales and 
James H. Tanham, are the members of the National ]War 
Labor Board, and are made parties hereof in their individ¬ 
ual capacities and as members of such Board. 

III. 

United Steelworkers of America (sometimes hereinafter 
called the “Union”) is an unincorporated labor uiiiion, 
which maintains its principal business office, or one ojt its 
principal offices, in the District of Columbia. Its memjbers 
are so numerous (they number many thousands of indi¬ 
viduals who reside not only in the District of Columbia but 
throughout the United States), as to make it impracticable 
to bring them all before this Court; but the defendants Van 
A. Bittner and Lee Pressman, both of whom are residents 
of the District of Columbia, are among its officers or execu¬ 
tives, and are members prominent in its management and 
affairs and they, and any of its other members who inay 
be permitted to join in the defense of this proceeding,! are 
named as defendants here as the representatives ol; its 
members as a class. 

3 IV. i 

The amount in controversy in this case, exclusive olf in¬ 
terest and costs, exceeds the sum of $3,000. This contro¬ 
versy arises under the laws of the United States and in 
particular under the provisions of the National Labor Rela¬ 
tions Act; of the War Labor Disputes Act of June 25, R)43 
(P. L. 89, 78 Congress, 1st Session); and of numerous exec¬ 
utive orders promulgated by virtue thereof and. in connec¬ 
tion therewith. 

In this action, plaintiff seeks a judgment declaring the 
rights and legal relations of the parties, together with ^uch 
injunctive relief as may be proper under the provision^ of 
the Federal Declaratory Judgment Act, 28 U. S. C. 400; Ju¬ 
dicial Code, Sec. 274-D. 
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V. 

For many years, the plaintiff’s principal business has 
been, as it is now, the manufacture and distribution of a 
diversified line of rolled steel products, coke by-products 
and pig iron. Plaintiff owns and operates numerous steel 
manufacturing and processing plants. Among the plain¬ 
tiff’s principal manufacturing facilities are its Pittsburgh 
Works, located at Pittsburgh, Pennsylvania, and its Otis 
Works, comprising two plants which it acquired by pur¬ 
chase on June 30,1942, and which are located in Cleveland, 
Ohio. Both Works are wholly owned and operated by the 
plaintiff, and each consists of large tracts of land, having 
located upon them furnaces and processing mills and shops, 
and other steel manufacturing machinery and equipment, 
and incidental facilities and improvements of a value of 
millions of dollars. Each Works has the capacity 
4 to produce annually iron and steel products of an 
aggregate value of many millions of dollars. 

VI. 

At all times since the United States became a belligerent 
in the current World War, the productive capacity of the 
plaintiff’s Works aforesaid has been devoted almost wholly 
to the manufacture of munitions of war and of other goods 
useful in the prosecution of the war. Under the circum¬ 
stances and laws which are currently prevailing, plaintiff’s 
Works are useful to it, and it intends to use them for 
months in the immediate future, primarily in the produc¬ 
tion of such munitions and war materials; and the plaintiff 
now has in process and uncompleted, contracts and orders 
by which it is bound to manufacture such munitions and 
war materials, in quantities of an aggregate contract price 
and value of many millions of dollars. 

vn. 

To make possible the operation of its Works aforesaid, 
the plaintiff requires the services of great numbers of 
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skilled, semi-skilled and unskilled laborers, who operate 
and maintain its furnaces, mills and shops and the oiher 
manufacturing facilities of the Works. These employees 
of the plain tiff (sometimes hereinafter referred to as “pro¬ 
duction employees”) now number about 9,000 at the plain¬ 
tiff’s Pittsburgh Works and about 4,500 at the plaintiff’s 
Otis Works. Since 1937, the production employees at j the 
Pittsburgh Works have been represented, for the purposes 
of collective bargaining, exclusively by defendant the 
United Steelworkers of America, and by its pr^de- 
5 eessor the Steel Workers Organizing Committee, and 
since the plaintiff acquired title to the Otis Wot'ks, 
its production employees have been represented exclusively 
by the same labor union; and the plaintiff has, throug 
the periods aforesaid, maintained written agreements 
that Union, settling the terms of its collective bargains \^th 
the production employees at the Pittsburgh Works and 
at the Otis Works. 

vm. | 

In the plaintiff’s Works aforesaid (as is true alsp in 
many other large steel plants), physical conditions and 
circumstances make impracticable the preservation! of 
safety, peace and good order by municipal police and sim¬ 
ilar public agencies and, as a result, the plaintiff has alwjays 
employed in its Works aforesaid, in addition to the produc¬ 
tion employees, forces of plant guards or plant police. At 
the present time, as has been true since a time before Janu¬ 
ary 1, 1943, the plaintiff maintains a force of approximately 
100 such plant guards or police in its Pittsburgh Works and 
a force of approximately 60 such plant guards or police! in 
its Otis Works. It is the duty of these plant guards or 
police to maintain peace and good order in the plaintiff’s 
Works at all times, and, so far as possible, to guard f;he 
plaintiff’s property in said Works against acts of trespass, 
theft, sabotage and other illegal injury; to protect plain¬ 
tiff’s employees against injuries of any kind; to prevent, 
and to report to the plaintiff, illegal or criminal acts cbm- 
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mitted or threatened in said Works by any person; to en¬ 
force obedience to safety rules and laws; and to assist the 
plaintiff in preventing such casualties as might otherwise 
be incident to fires, storms and other potential causes of 
damage to the plaintiff, its property and its employ- 
6 ees. When on duty, such plant guards or police are 
required to wear uniforms and to carry arms. 

IX. 

Although labor union organization and representation 
of production employees in iron and steel mills has been 
common for a great many years, no labor union ever rep¬ 
resented or claimed the right to represent steel plant guards 
or police until a very recent period. From the year 1937, 
when it was recognized by the plaintiff as the representa¬ 
tive of its production employees, until some time after Jan¬ 
uary 1, 1943, the defendant United Steelworkers of Amer¬ 
ica claimed jurisdiction only of plaintiff’s production em¬ 
ployees, and by its contracts with the plaintiff expressly 
disclaimed any right to represent the plant guards or police. 

X. 

Early in 1943, the defendant United Steelworkers of 
America commenced campaigns among the persons em¬ 
ployed in the plaintiff’s Pittsburgh Works and its Otis 
Works, and possibly in other plants, by which it hoped and 
intended to obtain the legal status of exclusive representa¬ 
tive, for the purposes of collective bargaining under the 
National Labor Relations Act, of all of the guards or police 
employed in those Works. Shortly after said campaign 
had been commenced, the aforesaid Union filed with the 
offices of the National Labor Relations Board in Pittsburgh 
and in Cleveland petitions praying that the Board conduct 
investigations, hold hearing and elections, and certify the 
Union as such exclusive representative of the guards or po¬ 
lice employed in the plaintiff’s Pittsburgh Works and in its 
Otis Works. 
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Acting upon the petitions aforesaid, and proceeding un¬ 
der Section 9 of the National Labor Relations Act, the Na¬ 
tional Labor Relations Board conducted hearings, at which 
the plaintiff appeared and urged that neither the defendant 
United Steelworkers of America nor any other labor ijmion 
could claim or be accorded the legal right, under the Na¬ 
tional Labor Relations Act or otherwise, to represent steel 
plant guards or police, or to represent at the same time both 
the production employees and the guards or police in such 
steel plants as those of the plaintiff. In its decisions qf the 
point, the National Labor Relations Board rejectee^ the 
plaintiff’s contention, and granted the Union’s petition^ and 
determined to hold the elections which the Union hati re¬ 
quested. Such elections were accordingly held undej* the 
Board’s supervision, at plaintiff’s Otis Works on Ma^ 26, 
1943, and at its Pittsburgh Works on October 13, 1943. 


XII. 

I 

In each of the elections aforesaid, a majority of those who 
voted cast their ballots in favor of the Union; and there¬ 
after, on June 5, 1943, the National Labor Relations $oard 
certified the Union as the exclusive representative of all 
of the guards or police at plaintiff’s Otis Works, anjd on 
October 27, 1943, the Board certified the Union as the ex¬ 
clusive representative of all such guards or police at plain¬ 
tiff’s Pittsburgh Works. 


XIII. 

Plaintiff has been advised by its counsel at all times Since 
said two certifications were issued by the Natjonal 
8 Labor Relations Board (as it is now advised and 
believes and contends in this case) that no such! cer¬ 
tification by the National Labor Relations Board has any 
binding legal force to establish the status of the labor uhion 
to which it is granted, or the obligations of the employer 
to which it is addressed; that, because such certifications 


* 


V 
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are without legal force, no such certification may be re¬ 
viewed by any Court, unless and until it be made final after 
further hearings and proceedings before the Board; that 
the certifications aforesaid, issued by the Board on June 5, 
1943, and October 27, 1943, were and are invalid and un¬ 
warranted in law, in violation of the National Labor Rela¬ 
tions Act, and void; and that the Union cannot lawfully be 
certified by the Board or recognized by the plaintiff as the 
representative of the plant guards or police aforesaid. 

XIV. 

Acting in reliance upon its conviction that the Union 
cannot lawfully demand recognition as representative of 
the plant guards or police aforesaid, the plaintiff has, at 
all times since the issuance of the certifications aforesaid, 
refused to recognize the validity of either certification, al¬ 
though the Union and the National Labor Relations Board 
have often requested that it do so. 

XV. 

On or about September 16, 1943, the Union filed with the 
National Labor Relations Board a written Charge in which 
it asserted that the plaintiff’s refusal to recognize the 
Union as representative of the plant guards or police at 
its Otis Works was an unfair labor practice, within the 
meaning of Section 8 of the National Labor Rela- 
9 tions Act; and shortly after October 27, 1943 (the 
precise date being unknown to plaintiff) the Union 
filed with the National Labor Relations Board a similar 
Charge, complaining of the plaintiff’s refusal to recognize 
the Union as representative of the plant guards or police 
at plaintiff’s Pittsburgh Works. 

XVI. 

Acting upon the Union’s said Charge of September 16, 
1943, the National Labor Relations Board conducted fur¬ 
ther hearings, at which the plaintiff renewed its conten¬ 
tions aforesaid, that the Board’s aforesaid certifications 
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were unwarranted and contrary to law. Those contentions 
were again rejected by the Board; and, after further pro¬ 
ceedings under Section 10 of the National Labor Relations 
Act, on December 2, 1943, the Board entered its Final De¬ 
cision and Order, by which it enjoined and required! the 
plaintiff to recognize the Union as exclusive representative 
of all the plant guards or police at its Otis Works. 

XVII. 


Plaintiff refused to obey the aforesaid Final Decision 
and Order, entered by the National Labor Relations Bpard 
on December 2, 1943; and thereupon, on February 1, ^.944, 
the Board filed its Petition for Enforcement of said Order, 
in the United States Circuit Court of Appeals for the $|ixth 
Circuit. Thereafter the plaintiff filed its Answer to jsaid 
Petition for Enforcement, and the Court heard arguments 
of the matter in due course. On December 8, 1944, the 
Court handed down its Opinion and Decree of which a [true 
copy is attached hereto, marked Exhibit 1 and niiade 
10 a part hereof: N. L. R. B. v. Jones <& Laugblin Steel 
Corporation ,. . . Fed. (2d) . . ., denying the Board’s 
Petition for Enforcement, sustaining the plaintiff’s conten¬ 
tions aforesaid, and holding that the Union, having de¬ 
manded and received recognition as representative ofj the 
production employees, cannot lawfully be certified or ac¬ 
corded legal recognition as the representative of the guards 
or police in the same steel Works. 

XVIII. 


In the meantime, on or about February 1, 1944 (the pre¬ 
cise date being unknown to the plaintiff), with the leavp of 
the Board to do so, the Union -withdrew its Charge afore¬ 
said, which had been filed with the National Labor Relations 
Board shortly after October 27, 1943; and abandoned and 
has not since resumed any effort to procure the further pro¬ 
ceedings by the Board which would be necessary to ^ive 
legally binding effect to its certification of the Union as rep¬ 
resentative of the guards or police in plaintiff’s Pittsburgh 
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Works. No such further proceedings have been conducted 
by said Board; and, as a result (and because the certifica¬ 
tion is without legal force), the plaintiff has never been 
afforded any legal means to obtain a review of that cer¬ 
tification. Plaintiff is, however, advised by its counsel, and 
believes, and therefore avers that, since the relevant facts 
and circumstances existing in the Pittsburgh Works are 
and have always been precisely similar to those existing 
in the Otis Works, the National Labor Relations Board’s 
certification of the Union as representative of the guards 
or police in the Pittsburgh Works is established as an 
invalid and legally unwarranted certification to which no 
recognition need or should be given, by virtue of 
11 said decision of the United States Circuit Court of 
Appeals for the Sixth Circuit. 

XIX. 

On April 1, 1944, the defendant Union filed with the de¬ 
fendant National War Labor Board a written petition, by 
which it prayed that that Board summon the plaintiff be¬ 
fore it; hold hearings; and direct the Union and the plain¬ 
tiff to enter into a written agreement by which the Union 
would be recognized as exclusive representative of all of 
the plant guards or police at plaintiff’s Pittsburgh Works 
and at plaintiff’s Otis Works, and by which the wages and 
hours and conditions of employment of all such guards or 
police should be fixed and determined. 

XX. 

Acting upon the Union’s said petition, the defendant Na¬ 
tional War Labor Board appointed two panels: one to 
conduct hearings at Pittsburgh, Pennsylvania, and the 
other to conduct hearings at Cleveland, Ohio. Such hear¬ 
ings were held, in the manner prescribed by the defendant 
Board, at Pittsburgh, Pennsylvania, on July 20, 1944, and 
on August 3, 1944, and at Cleveland, Ohio, on August 31, 
1944, and October 17,1944. At all such hearings, the plain¬ 
tiff appeared, and renewed its contentions that the Union 
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could not lawfully demand recognition as representative of 
any of the guards or police aforesaid, under the National 
Labor Relations Act or any other law, and contended also 
that the defendant Board should defer any consideration 
of the Union’s demand of recognition, pending the outcome 
of the National Labor Relations Board’s aforesaid !pro- 
ceeding for the enforcement of its certification and 
12 its Final Decision and Order of December 2,194j3, in 
the United States Circuit Court of Appeals foij the 
Sixth Circuit. 

XXI. 

On August 25, 1944, the panel appointed by the defen¬ 
dant National War Labor Board to conduct the headings 
aforesaid at Pittsburgh, Pennsylvania, handed dowii its 
written Report and Recommendations, of which a true iopy 
is attached hereto, marked Exhibit 2 and made a part 
hereof. By its said Report and Recommendations (Ex¬ 
hibit 2 hereto attached) said panel recommended, inter alia, 
that the Union’s request for recognition be denied by] the 
defendant National War Labor Board, pending the outcome 
of said proceeding in the United States Circuit Court of 
Appeals for the Sixth Circuit. 

On December 18,1944, the panel which had conducted the 
hearings aforesaid at Cleveland, Ohio, handed down its 
Report and Recommendations, making the same recom¬ 
mendation. No further action has been taken by the de¬ 
fendant National War Labor Board or any other authority 
upon the Report and Recommendations of the Cleveland 
panel. 

XXII. 

After the publication of the said Report and Recom¬ 
mendations of the Pittsburgh panel (Exhibit 2 hereto! at¬ 
tached), on August 25, 1944, in accordance with the u$age 
and practices governing proceedings before the defendant 
National War Labor Board, the panel’s Report and Rec¬ 
ommendations, and the comments and exceptions of 
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13 the union and the plaintiff thereon and thereto, were 
considered by the Regional War Labor Board for 

the Third Region, a subordinate administrative agency 
established by the defendant National War Labor Board. 
On October 12, 1944, said Regional War Labor Board for 
the Third Region issued its written Directive Order (of 
which a true copy is attached hereto, marked Exhibit 3 and 
made a part hereof) whereby it refused to accept said rec¬ 
ommendation of said panel: that the defendant National 
War Labor Board deny the Union’s demand for recogni¬ 
tion, pending the decision of said proceeding in the United 
States Circuit Court of Appeals for the Sixth Circuit; but 
instead ordered that 

“* * * without prejudice to any right of either the Cor¬ 
poration or the Union under the National Relations Labor 
Act * * *” 

the plaintiff should recognize the Union and enter into a 
contract with the Union, as the representative of the guards 
or police at plaintiff’s Pittsburgh Works. 

XXIII. 

Thereafter, on October 25, 1944, also in accordance with 
the practice established in such cases by the defendant Na¬ 
tional War Labor Board, the plaintiff filed with said defen¬ 
dant Board its written petition for reconsideration and re¬ 
view of the said Directive Order of the Regional War La¬ 
bor Board for the Third Region (Exhibit 3 hereto at¬ 
tached), wherein it renewed its contentions that the Union 
could not lawfully demand or be accorded recognition as 
representative of any of the guards or police aforesaid. 
Thereafter, on December 21,1944, and before the defendant 
Board had acted upon said petition for reconsidera- 

14 tion and review, plaintiff filed with said Regional 
War Labor Board for the Third Region (which forth¬ 
with transmitted the same to the defendant Board) a sup¬ 
plementary motion, in which plaintiff asserted that the va¬ 
lidity of its previous contentions had been established by the 
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decision of the United States Circuit Court of Appeals for 
the Sixth Circuit (Exhibit 1 attached hereto), whicljL had 
been entered shortly before, on December 8, 1944. 

XXIV. ! 

On December 22,1944, the defendant National War liabor 
Board nevertheless entered a final Directive Ordeif (of 
which the terms were first disclosed to the plaintiff <^n or 
about January 8, 1945) wherein and whereby said defen¬ 
dant Board rejected wholly the plaintiff’s contentions; re¬ 
fused to give any effect to said decision of the United States 
Circuit Court of Appeals for the Sixth Circuit; erroneously 
treated the National Labor Relations Board’s certification 
as a legally binding adjudication of fact; and require^ the 
plaintiff to recognize the Union as exclusive representative 
of the guards or police at its Pittsburgh Works. A true 
copy of said final Directive Order, dated December 22, 'L944, 
is attached hereto, marked Exhibit 4 and made a part 
hereof. 

XXV. 

Thereafter, on January 19, 1945, also in accordance with 
the practice established in such cases by the defendant Na¬ 
tional War Labor Board, the plaintiff filed its petition for 
reconsideration of the defendant Board’s said Directive 
Order, dated December 22, 1944, wherein the plaintiff re¬ 
newed all its contentions aforesaid. On January 25, jL945, 
plaintiff received a letter addressed to it by th£ de- 
15 fendant Board on the preceding day (of which a 
true copy is attached hereto, marked Exhibit 7 and 
made a part hereof) by which the defendant Board refused 
to consider said petition. 

XXVI. 

On January 20, 1945, the defendant National War Labor 
Board handed down an Opinion intended to explain its j said 
Directive Order dated December 22, 1944. A true copy of 
said Opinion is attached hereto, marked Exhibit 5 and made 
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a part hereof. A true copy of a Dissenting Opinion, handed 
down by certain members of the defendant Board, is at¬ 
tached hereto, marked Exhibit 6 and made a part hereof. 

XXVII. 

On January 23, 1945, the plaintiff received from the Re¬ 
gional War Labor Board for the Third Region a telegram 
(of which a true copy is attached hereto, marked Exhibit 8 
and made a part hereof) by which said Regional Board has 
commanded that the plaintiff appear before it, at Philadel¬ 
phia, Pennsylvania, on January 30, 1945, and show cause 
why said Directive Order, dated December 22, 1944, should 
not be enforced against the plaintiff. Plaintiff is advised 
and believes and therefore avers that under the usage and 
I practices established by the defendant Board, such a tele¬ 
gram (commonly called a “Show-Cause Order”) is notice 
to the plaintiff of the defendant Board’s purpose to enforce, 
as far as possible, plaintiff’s obedience to the Board’s afore¬ 
said Directive Order. 

16 XXVIH. 

Plaintiff is advised and believes and therefore avers: 

1. That the Union has not and cannot have any legal 
right to demand recognition by the plaintiff, except to the 
extent that such legal right is vested in it by the National 
Labor Relations Act, and that the plaintiff can lawfully be 
required to recognize the Union only to the extent that some 
legal obligation to do so has been imposed upon it by said 
Act; 

2. That, under the National Labor Relations Act, any 
such legal right as the Union may have to recognition by 
the plaintiff is a public right which may be established only 
in proceedings before the National Labor Relations Board, 
and which may be defined, established and enforced by the 
Courts only at suit of the National Labor Relations Board, 
in judicial proceedings such as the aforesaid proceeding 
in the United States Circuit Court of Appeals for the Sixth 
Circuit; 
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3. That the aforesaid decision of the United States Cir¬ 
cuit Court of Appeals for the Sixth Circuit has established, 
as a matter of law, between the plaintiff on the one hand 
and the Union and the National Labor Relations Board on 
the other, that recognition by the plaintiff of the Unionj as 
representative of the aforesaid guards or police wouldj be 
contrary to the public interest and to the National Labor 
Relations Act; and that no demand for such recognition is 
justified or permitted by said Act; 

17 4. That the jurisdiction and powers of the defen¬ 

dant National War Labor Board are only those pre¬ 
scribed and limited by the Acts of Congress and the Execu¬ 
tive Orders aforesaid; and that these Acts and Orders for¬ 
bid any action by the said defendant Board which viotytes 
or is inconsistent with the provisions of the National Labor 
Relations Act; 

5. That the said Directive Order of the defendant Ra¬ 
tional War Labor Board, dated December 22,1944 (Exhibit 
4 hereto), being inconsistent with the aforesaid adjudica¬ 
tion of the same matter of law, under the National Lajbor 
Relations Act, by the United States Circuit Court of ap¬ 
peals for the sixth Circuit, is in excess of the lawful juris¬ 
diction and powers of the defendant National War Labor 
Board, and is, therefore, lawfuly entitled to no recognition 
or obedience by the plaintiff; 

6. That should plaintiff, in disregard of the considera¬ 
tions of public policy and law -which moved the United 
States Circuit Court of Appeals in its decision aforesaid, 
obey the aforesaid Directive Order of the defendant Na¬ 
tional War Labor Board, dated December 22, 1944, and 
recognize the Union as representative of the guards or po¬ 
lice aforesaid, the safety and security of its plants 4nd 
property, and of its employees therein, will be jeopardized, 
to the great and irreparable injury of the plaintiff; 

7. That, in spite of all of the foregoing, should the plain¬ 
tiff refuse to obey said Directive Order, dated Decemberj 22, 

1944, and in particular to recognize the Union as jthe 

1 

i 

i 
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representative of the plant guards aforesaid, there is grave 
danger that the defendant National War Labor 
18 Board and other executive agencies of the United 
States and of the Union will impose or attempt to im¬ 
pose upon the plaintiff sanctions and penalties which will 
interrupt plaintiff’s possession, use and enjoyment of its 
Works and property, interfere with its capacity to acquire 
raw materials which are essential to its continued operation 
of said Works, interrupt plaintiff’s peaceful relationships 
with its employees in general, and injure the plaintiff’s 
credit and good name with the public, its customers and its 
employees, all to the great and irreparable injury of the 
plaintiff; 

8. That plaintiff has no adequate remedy at law to re¬ 
dress any of the injuries which threaten it as aforesaid, 
unless its legal rights, and obligations to the defendant Na¬ 
tional War Labor Board, and to the Union in all the prem¬ 
ises, may be settled and determined without delay by some 
Court of competent jurisdiction. 

Wherefore, being, without legal fault on its own part, 
placed in a dilemma concerning its legal rights and obliga¬ 
tions—its reliance upon the aforesaid decision of the United 
States Circuit Court of Appeals for the Sixth Circuit as a 
judicial determination of its own rights to act for the pres- 
j ervation of its property and the safety of its employees, 
under the National Labor Relations Act, being challenged 
by the Directive Order, and the threat of sanctions involv¬ 
ing its irreparable injury, addressed to it by the defendant 
National War Labor Board—plaintiff respectfully prays 
! that your Honorable Court assume jurisdiction of this ac- 
. tion, as a case of which this Court has jurisdiction 

► 19 under the provisions of the Declaratory Judgments 

Act (28 U. S. C. 400) and that, after proper proceed¬ 
ings, the Court enter a judgment declaring the rights and 
obligations of the parties hereto in all the premises and 
in particular that the Court, by such judgment, declare: 

1. That the defendant United Steelworkers of America 
has, at the present time, no legal right, under the provisions 



of the National Labor Relations Act or otherwise, to de¬ 
mand or to be accorded recognition by the plaintiff as rep¬ 
resentative for the purposes of collective bargaining of tljie 
guards or police employed by the plaintiff; 

2. That the defendant National War Labor Board has 
no legal power or right to require of the plaintiff that it rec¬ 
ognize the defendant United Steelworkers of America dr 
enter into any contract or agreement with the defendant 
United Steelworkers of America as the representative, for 
the purposes of collective bargaining, of the guards or po¬ 
lice employed by the plaintiff; 

3. That none of the defendants has any lawful right pr 
power to impose or procure any legal sanction, by legal or 
executive process or otherwise, against the plaintiff, should 
the plaintiff persist in its refusal to recognize the defendant 
United Steelworkers of America as the representative, f<j>r 
the purposes of collective bargaining, of the guards or po¬ 
lice employed by the plaintiff. 

Plaintiff further prays that your Honorable Court shall, 
both pending and following such declaration of the rights 
and obligations of the parties as aforesaid, grant plaintiff 
such other and further relief, by injunction or otherwise, 
as shall be necessary or expedient to preserve qr 
20 protect, and to enforce plaintiff’s rights against tlie 
defendants, in all the premises. 

John C. Gall (s) 

William F. Howe (s) 

701 Southern Building 
Washington, D. C. 

John C. Bane, Jr. (s) 

Nicholas Unkovic (s) 

Reed, Smith, Shaw & McClay (s) 
747 Union Trust Building 
Pittsburgh, Pennsylvania 
Attorneys for Plaintiff. 
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Commonwealth of Permsylvama 
County of Alleagheny 

W. J. Creighton, being duly sworn according to law, de¬ 
poses and says that he is Executive Vice President of the 
plaintiff Jones & Laughlin Steel Corporation and its agent 
duly authorized to verify the foregoing Complaint in its 
behalf; and that the averments of fact therein contained are 
true and correct. 

W. J. Creighton, (s) 

Sworn to and subscribed before me this 26th day of 
January, 1945. 

Lottie R. Keys, (s) 

Notary Public 

[n. p. seal] 

Lottie R. Keys, 

Notary Public 

My Commission Expires January 2, 1949 
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21 Exhibit 1. 

Nos. 9730 and 9769 

United States Circuit Court of Appeals 
Sixth Circuit 

I 

On Petition for Enforcement of Orders of the National 

Labor Relations Board. 

No. 9730 

National Labor Relations Board, Petitioner, 

v. 

Jones & Laughlin Steel Corporation, Respondent. 

No. 9769 

National Labor Relations Board, Petitioner , 

v. 

Federal Motor Truck Company, Respondent. 
Decided December 8, 1944. 

Before Hicks, Simons and Allen, Circuit Judges. 

Hicks, Circuit Judge. For these cases one opinion w^ill 
suffice. No jurisdictional question is involved. 

In the Jones & Laughlin case, No. 9730, the petitioner, 
herein called the Board, seeks the enforcement of an orcjer 
directing respondent to bargain collectively with United 
Steelworkers of America (C. I. 0.), herein called the Uniqn, 
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as the exclusive representative of all its patrolmen, watch¬ 
men, firemen, including “dump laborers,” herein called 
plant protection employees, employed by respondent at its 
Otis Works, but excluding lieutenants, captains and 

22 supervisors. There is included in the membership 
of this Union, not only plant protection employees, 

but production employees as well. 

In the Federal Motor Truck Company case, No. 9769, the 
Board seeks the enforcement of an order directing respon¬ 
dent to bargain collectively with Amalgamated Plant Pro¬ 
tection Local No. 114, U. A. W. (C. I. 0.), herein called the 
Union, as the exclusive representative of all its plant pro¬ 
tection employees at its three Detroit plants, excluding the 
plant engineer, the assistant chief of plant protection, and 
all supervisory employees. 

The enforcement of the orders is resisted by respondents. 

These orders were based upon records made before trial 
examiners, including results of elections held by direction 
of the Board, in which the majority of the plant protection 
employees, in each case, selected the Unions indicated, as 
their exclusive representatives for the purpose of collective 
bargaining with respect to rates of pay, wages, hours and 
other conditions of employment. In each case the Board 
affirmed the reports of intermediate examiners to the effect 
that the employees classified as “plant protection employ¬ 
ees” constituted appropriate units for the purpose of col¬ 
lective bargaining within the meaning of Sec. 9(a) and (b) 
of the National Labor Kelations Act. 

By subdivision (b) the duty of determining the unit of 
employees appropriate for the purpose of collective bar¬ 
gaining is placed specifically and exclusively upon the 
Board. Pittsburgh Plate Glass Co. v. Board, 313 U. S. 146, 
152. But the Board’s authority in making such determina¬ 
tion is not an absolute one—it must be exercised 

23 within the permissible limits of administrative dis¬ 
cretion and whether it did so in these cases is the 

principal question for review. Marlin-Rochwell Corp. v. 
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N. L. R. B., 116 Fed. (2d) 586, 587 (C. C. A. 2); N. L. B. 
v. Delaware-New Jersey F. Co., 128 Fed. (2d) 130, 13^ (C. 
C. A. 3); N. L. R. B. v. Botany Worsted Mills, 133 Fed. (2d) 
876, 880 (C. C. A. 3). 

In determining an appropriate unit for collective bar¬ 
gaining, the Board is required by Sec. 9(b) to consider 
whether its order will insure employees the full benefit of 
their rights to self-organization and collective bargaifiing, 
and this involves the inquiry as to who are “employees,’’ 
or to be more specific, whether “plant protection employ¬ 
ees ’ ’ are entitled to the benefits of the Act. Here, the B<j>ard 
must give consideration to Sec. 2(a) and (3). Subdivision 
(3) provides that “the term ‘employee” shall includejany 
employee ...,” but subdivision (2) provides that “the term 
‘employer’ includes any person acting in the interest df an 
employer directly or indirectly. ...” 

Plant protection employees are “employees” when (con¬ 
sidered in their relationships to their employer [ N . L. $. B. 
v. Skirmer & Kermedy S. Co., 113 Fed. (2d) 667, 671 (0. C. 
A. 8)] but we find it difficult to determine that they are 
“employers” when their relationship to their fellow|em¬ 
ployees is considered. However, under the facts pertaining 
to their duties as hereinafter set forth, we are unable tq say 
that the Board exceeded the limits of its discretion inj de¬ 
termining that plant protection employees are entitle^ to 
the protection of the Act. We think that, in determining 
this question, the Board properly accepted for its guidance 
the underlying economic facts of the cases in hand. 
24 Board v. Hearst Publications, 322 U. S'. Ill, [L29; 

N. L. R. B. v. Blount, 131 Fed. (2d) 585, 590 ( (jj. C. 
A. 8); N. L. R. B. v. Gluek Brewing Co., 144 Fed. (2d) i 847, 
855 (C. C. A. 8). 

The question is to who are employers or employees under 
the Act is usually presented in cases where some person or 
agency acting either directly or indirectly for the employer 
interferes or seeks to interfere with the rights of emplojyees 
to organize. I. A. of M. v. Labor Board, 311 U. S. 72; N. L. 
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R. B. v. Taylor-Colquitt Co., 140 Fed. (2d) 92 (C. C. A. 4). 
That situation is not presented here. 

Nevertheless the Board could not stop with its finding 
upon the facts that plant protection employees are entitled 
to the benefits of collective bargaining. It is required under 
Sec. 9(b) to go further and determine whether the unit or 
units selected for that purpose would effectuate “the poli¬ 
cies of Sec. 151-166 of this Title. ...” In both cases re¬ 
spondents concede, as they must concede [Pittsburgh P . 
Glass Co. v. Board, supra] that the Board had wide discre¬ 
tion in determining whether the units selected were appro¬ 
priate, and if so, whether their selection effectuated the pol¬ 
icies of the Act. But each respondent has insisted from 
the beginning, and now insists, that in making such deter¬ 
minations the Board went clearly beyond the limits of its 
discretion. If this is true, the orders are invalid as a matter 
of law. Pittsburgh P. Glass Co. v. N. L. R. B., 113 Fed. 
(2d) 698, 701 (C. C. A. 8), affirmed 313 U. S. 146, 152; Mid¬ 
land Steel Products Co. v. N. L. R. B., 113 Fed. (2d) 800, 
805 (C. C. A. 6). 

We are confronted with a preliminary inquiry into the 
nature of the policies of the Act. These are set forth in its 
preamble [Title 29, Sec. 151 U. S. C. A.] and we 
25 need not repeat them. It is sufficient to say that the 
fundamental purposes of the Wagner Act are to 
eliminate and prevent obstructions to the free flow of inter¬ 
state commerce [Labor Board v. Fansteel Corp., 306 U. S. 
249, 257] and that in its administration, the Board acts in 
a public capacity and in the public interest. 

In National Licorice Co. v. Labor Board, 309 U. S. 350, at 
page 362, the court said: 

“The proceeding authorized to be taken by the Board un¬ 
der the National Labor Relations Act is not for the adjudi¬ 
cation of private rights. Amalgamated Utility Workers v. 
Consolidated Edison Co. ante, p. 261; H. Rept. No. 1147, 
74th Cong., 1st Sess., Committee on Labor, p. 24; cf. Fed¬ 
eral Trade Commission v. Klesner, 280 U. S. 19. It has few 
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of the indicia of a private litigation and makes no require¬ 
ment for the presence in it of any private party other! than 
the employer charged with an unfair labor practice.! The 
Board acts in a public capacity to give effect to the declared 
public policy of the Act to eliminate and prevent obstruc¬ 
tions to interstate commerce by encouraging collective bar¬ 
gaining. ..." 

In Amalgamated Workers v. Edison Co., 309 U. Sj 261, 
at p. 265, the court said: 

“The Board as a public agency acting in the public Inter¬ 
est, not any private person or group, not any employee or 
group of employees, is chosen as the instrument to assure 
protection from the described unfair conduct in ordgr to 
remove obstructions to interstate commerce.” 

I 

In Board v. Hearst Publications, supra (p. 123) the (court 
said: 

26 “The Wagner Act is federal legislation, adminis¬ 
tered by a national agency, intended to solve q na¬ 
tional problem on a national scale.” 

In N. L. R. B. v. Colten, 105 Fed. (2d) 179, 182, we said: 

“This contention, however, ignores the essential nature 
of regulatory statutes of the class here considered, and the 
scope and purpose of administrative orders made in exer¬ 
cise of powers conferred by such legislation. They are to 
implement a public social or economic policy not primjarilv 
concerned with private rights, and through remedied not 
only unknown to the common law but often in derogation 
of it.” 

This statement was in substance repeated in Consumers 
Power Co. v. N. L. R. B., 113 Fed. (2d) 38, 44 (C. 0. 4- <>)• 

In selecting appropriate units for collective bargaining, 
the duty of the Board to consider the public interest ! as a 
material factor is not different from that imposed iipon 
it in the administration of any other feature of the Act. 
It must consider the public interest and may not delegate its 
authority in this respect. See Marshall Field & Co. v. V. L. 
R. B., 135 Fed. (2d) 391, 393 (C. C. A. 7). To assist it in 


i 
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arriving at a conclusion, it. may, under Sec. 9(c) of the 
Act [29 U. S. C. A., Sec. 159(c)] take a secret ballot of em¬ 
ployees, but it is not compelled to do so. MarlvrirRockwell 
Corp. v. N. L. R. B., supra (p. 587). In case an election is 
held, the Board should consider the will of the majority of 
the employees, but the result of the election does not alto¬ 
gether conclude the matter. In N. L. R. B. v. Delaware-New 
Jersey F. Co., supra (p. 137), the court said: 

“But the point here is, not what the officers want, not 
what the men want, nor what the company either 
27 wants or is willing to acquiesce in, but rather what 
is the public interest.’’ 

This statement had approval in Glen Alden Coal Co. v. 
N. L. R. B., 141 Fed. (2d) 47, 50 (C. C. A. 3). 

We think that in each order under review the Board failed 
to give adequate consideration to the national welfare and 
this is a fundamental error. In adopting the conclusions 
of the trial examiners that the Unions selected by a ma¬ 
jority of the plant protection employees were appropriate, 
the Board failed to give effect to the fact that from Decem¬ 
ber 11, 1941, the country was at war, a fact which we judi¬ 
cially know, and it failed to consider the further unques¬ 
tioned fact that each respondent was engaged in the produc¬ 
tion of war material and other necessities for the armed 
forces and the national war effort. 

We proceed to consider the undisputed facts in each case. 

In the Jones & Laughlin case, No. 9730, the respondent 
on June 30, 1942, acquired and began to operate two steel 
plants in Cleveland, known as the “Otis Works.” In that 
year it produced in these plants one million tons of its 
products. It employed approximately 4700 men and 
women in its mills and buildings; to protect its investments 
in these plants and to keep peace and preserve order among 
its employees, it maintained a force of uniformed plant 
guards, consisting of a captain, eight lieutenants, fifty-eight 
patrolmen, two fire captains, two firemen and two “dump 
laborers” who performed plant protection work. It was 
the duty of the guards to keep out intruders; to see that 



the rules and regulations of respondent wei*e ob- 

28 served within the plant for the benefit of all con¬ 
cerned, and to act as conservators of the legal'rights 

of respondent. They had the additional responsibility of 
carrying out the orders of the management, often of la con¬ 
fidential nature. The duties of the fire captains and fire¬ 
men are indicated by their titles. 

In the Federal Motor Truck Co. case, No. 9769, the re¬ 
spondent in 1942 operated three plants in Detroit in the ex¬ 
clusive porduction of motor trucks, bodies, cabs and parts 
for use in the war effort. In that year it delivered finished 
products to points outside of Michigan of the approximate 
value of $25,000,000.00. It had about 660 production em¬ 
ployees and about 18 plant protection employees. The du¬ 
ties of these employees were substantially similar to the 
guards or watchmen in the Jones & Laughlin plants. It 
was their duty to identify all workmen, trucks and cafs that 
entered or left the plant; to examine the parcels and lunch 
boxes of the employees; to escort railroad cars into the 
yards; to make recommendations as to the discharge of 
employees and to make ^arrests, without warrants, fdr vio¬ 
lation of the Sabotage and Espionage Acts. 

In common with similar watchmen or guards employed 
in the Jones & Laughlin plants, they carried arms, wore 
uniforms, were organized into companies and were mili¬ 
tarized. They were styled Auxiliary Military Police and 
were commanded, drilled and instructed as such. The^ were 
required to enter into an agreement with the United States 
that they would well and faithfully discharged their |luties 
in the protection of war materials and utilities, and [would 
obey any orders in connection therewith issued % the 
President as Commander-in-Chief, or his duly authorized 
officers, and would be governed by the Articles of 

29 War and would subject themselves to military law. 
They were required to take the usual oath incident 

to induction into the Army. 

Upon the other hand, when they were inducted into the 
Unions and became subject to their orders, rules an4 deci- 
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sions, the plant protection employees assumed obligations 
to the Unions and their fellow workers, which might well in 
given circumstances bring them in conflict with their obliga¬ 
tion to their employers, and with their paramount duty as 
militarized police of the United States Government. 

The national welfare is of supreme importance and espe¬ 
cially is this true in time of war. The evidence reflects the 
deep concern of the Government for the maintenance and 
, protection of respondents’ plants and for the integrity and 
1 volume of their products. 

If these matters were given consideration by the Board 
j it was nowhere reflected in any of its orders or decisions, 
i It contented itself with the adoption of the reports of trial 
examiners that the units selected were appropriate for the 
purposes of collective bargaining with respect to rates of 
pay, wages, hours and other conditions of employment. It 
nowhere finds that the bargaining units were selected in 
deference to the imperative public interests. Assuming 
, that the units selected would in their negotiations have due 
regard for the national welfare, such an assumption would 
not satisfy the statute. 

The Board, under Sec. 2(b) had a positive duty to per¬ 
form in the interest of the public. It must be kept in mind 
that in time of national peril, the preservation, protection 
and promotion of the national welfare is the paramount ob¬ 
jective ; and the Board must select bargaining agents 
30 with this in view. It must anticipate that the Union 
selected as agent would negotiate through individual 
members who had a common interest with the employees in 
securing for themselves advantageous agreements with re¬ 
spect to hours, wages and other conditions of employment. 
Tt is manifest that thes„e personal interests of the bargain¬ 
ors, as well as the demands made upon them either by the 
employees or employers might necessarily constitute a seri¬ 
ous and embarrassing handicap when it came to the consid¬ 
eration of the interest of the public. When these particular 
, Unions were selected as bargaining agents for the plant 
protection employees, these employees might in an effort 
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to discharge their duty to their employer find themselves 
in conflict with other members of their Union over tpe en¬ 
forcement of some rule or regulation they were hir^d to 
enforce; or upon the other hand, in conflict with the!Fed¬ 
eral Government because of fealty to the Union at the! time 
of a dispute involving the public interest. We thinfcj that 
the imposition of such strains upon personal allegiance 
and personal interest would undoubtedly be detrimental to 
the public interest and to the free flow of commerce. 

Confining ourselves to the facts of these particular ^ases, 
we conclude for the reasons indicated, that the applica¬ 
tions to enforce the orders under review should be, and 
they are, therefore denied. 

I 

31 Exhibit 2. 

Regional War Labor Board 
Third Region 

Case No. 111-6230-D (14-12) j 

Date of Panel Hearings: July 20, 1944 August 3,j 1944 
Date of Report: August 25, 1944 
In the Matter of: 

Jones and Laughlin Steel Corporation 

and 

United Steel Workers of America, CIO 


Report and Recommendations of the Panel 

I 

The first Hearing was held in Court Room #4, City- 
County Building, Pittsburgh, Pennsylvania at 10:00 A. M. 
on July 20, 1944. The second Hearing was held in Court 
Room #6, Criminal Courts Building, Pittsburgh, Pennsyl¬ 
vania, at 10:00 A. M. on August 3, 1944. 



28 


Present for the Corporation at the first Hearing was Mr. 
Nicholas Unkovic; at the second Hearing were Messrs. 
Nicholas Unkovic, W. H. Harvey and J. C. Beech. 

Present for the Union at the first Hearing were Messrs. 
Paul JR. Normile, John Batchen; at the second Hearing 
Messrs. Paul R. Normile, John Batchen, and F. B. Mc- 
jGuire. 

The Panel was composed of Messrs. William Kuehner 
(Labor), A. A. Oeffner (Industry), and James M. Porter, 
jjr. (Public). 

' The present dispute arises from the following circum- 
] stances: 

32 On October 13,1943, the National Labor Relations 
Board held an election among the plant guards of 
the Pittsburgh Works. The United Steelworkers of 
'America (CIO) won a majority of the votes cast. On Oc¬ 
tober 27,1943, this Union was certified by the National La¬ 
bor Relations Board as the sole collective bargaining agency 
for the plant guards at the Pittsburgh Works of the Cor¬ 
poration. 

Subsequently, the Corporation refused to initiate collec¬ 
tive bargaining because of its contention that the ruling 
of the NLRB was in error. 

The Union filed an unfair labor practice charge against 
the Corporation with the National Labor Relations Board, 
Sixth Region, (#6-C-881) charging, failure to bargain. On 
February 1, 1944, the Corporation received a letter from 
the Regional Director of the National Labor Relations 
Board stating that the unfair labor practice charge had 
been withdrawn without prejudice. 

The Union certified to the National War Labor Board 
(Case #lll-6230-D (14-12)) cases involving the plant 
iguards at the Pittsburgh and Otis (Cleveland, Ohio) Works. 
On February 1, 1944, the National War Labor Board as¬ 
sumed jurisdiction and, on May 24, 1944, on petition of 
General Counsel for the Union, referred the non-economic 
issues in the case involving the Pittsburgh Works to the 
Third Regional War Labor Board. 
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It should be pointed out at this point that the dispute 
between the Corporation and the Union with reference to 
the plant guards at the Otis Works (Cleveland, Ohio) }ias 
proceeded along slightly different lines. The Union \ti>n 
an NLRB election at the Otis Works on May 26, 

33 1943, and was subsequently certified as sole collec¬ 
tive bargaining agency for the plant guards. Wl^en 

the Corporation refused to recognize the validity of the 
NLRB certification, the Union filed an unfair labor practice 
charge with the National Labor Relations Board, Eighth 
Region (Case #8-C-1548). On December 2, 1943, the Na¬ 
tional Labor Relations Board affirmed the report of a Tifial 
Examiner denying the contentions of the Corporation, and 
adopted substantially the final order which the Examiner 
had recommended. On March 28, 1944, the NLRB filecjl a 
petition for enforcement with the United States Circuit 
Court of Appeals, Sixth Circuit, at No. 9730. It is ex¬ 
pected that the case will be heard by the Court immediately 
after the summer recess. 

The Corporation takes the position that under the Ra¬ 
tional Labor Relations Act a single union cannot and should 
not be made the exclusive representative of the guard fotce 
and also the production and maintenance employees. T]he 
Corporation also takes the position that under the War fya- 
bor Disputes Act, the War Labor Board is precluded from 
taking jurisdiction of this case or granting any of Re 
Union’s demands unless, and until, the pending National 
Labor Relations Board case which involves the Otis Works 
is decided by the United States Circuit Court of Appeals 
in favor of the Union contention. 

The Corporation cites the following prohibitions agairist 
the National War Labor Board taking actions inconsistent 
or in conflict with the National Labor Relations Act: 

Executive Order No. 9017 
Wage and Salary Stabilization Law 

34 Executive Order No. 9250 
War Labor Disputes Act 
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All of the above citations prevent the National War La¬ 
bor Board from taking any action in this case which is in¬ 
consistent or in conflict with the operation of the National 
Labor Relations Act, the Corporation maintains. If the 
Regional War Labor Boards grants summarily the demands 
of the Union in the present case, it is, in effect, forcing 
the Corporation to recognize a bargaining agency whose 
very validity is in question and has not been passed on or 
established by the Courts. 

The Corporation maintains that under the circumstances 
the Union should be required to wait the judicial determina¬ 
tion of this question and that the Regional Board should 
f refuse the Union’s non-economic demands. 

The origiginal National Labor Relations Board’s certi¬ 
fication in 1937, involving the Pittsburgh Works and the 
| contracts between the Union and the Corporation beginning 
in 1937 and continuing through the agreement of December 
2, 1942, all recognized the correctness of the Corporation’s 
• contention in that plant guards were excluded. This is par- 
j ticularly so since the employees presently involved are 
sworn members of the auxiliary military police. 

Until recently, the Company points out, that National La¬ 
bor Relations Board identified plant guards with manage¬ 
ment and excluded them from the benefits of the Act. The 
Board has denied the Union’s request that the plant guards 
be included in the “appropriate unit” in several cases (See 
Corporation’s pre-hearing brief, pp. 14-15). 

35 In certain peculiar cases, the Corporation points 
out, where no interested party raised any objections, 
plant watchmen have been included in union organization 
approved and certified by the NLRB. None of these in¬ 
stances, the Corporation maintains, are comparable with 
the instant case. 

The Union takes the position in the instant dispute that 
it has been certified by the National Labor Relations Board, 
and thence the National War Labor Board may, and should, 
assume jurisdiction and direct the Corporation to follow 
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certain practices with reference to the non-economic de¬ 
mands of the Union. 

The Issues. 

The Union and the Corporation (the latter without prej¬ 
udice) agreed that the following issues as presented by the 
Union are non-economic: 

I. Intent and purposes of the parties with reference to 
the agreement, and definition of term “employee” (|see 
Union’s pre-hearing brief, p. 3) 

II. Recognition of Union as exclusive collective bargain¬ 
ing agency for all employees as defined in 1. above (see 
Union’s pre-hearing brief, p. 3) 

III. Union security—union shop and check-off. 

IV. Seniority provisions. 

V. Adjustment of Grievances. 

VI. Discharge cases. 

VII. Military service. 

VTII. Grievance committee. 

36 The Corporation maintains that the followingj is¬ 
sue is economic in certain of its aspects but never¬ 
theless consented to discuss it before the Panel without 
prejudice. 

IX. General Provisions (see pp. 10-11 of Union’s pre¬ 
hearing brief): 

Uniforms ! 

Firearms 

Bulletin Boards 

Physical Examinations 

Seniority Lists 

Other Work and Relief 

In conducting the Hearing, evaluating each of the par¬ 
ties ’ arguments, and arriving at its recommendations, the 
Panel has at all times had before it the policy enunciated 
by the National War Labor Board in Case #lll-3j)85, 
Sears, Roebuck Co. (Minneapolis, Minn.) and Int. Long¬ 
shoremen’s & Warehousemen’s Union, Local 214, C. I. 0. 

i 
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to the effect, “—exercising its authority under the War La¬ 
bor Disputes Act of fix terms and conditions of employment 
and is not undertaking to order the company to bargain 
collectively.” 

The Position of the Parties and the Panel 
Recommendations. 

I. Intent and Purposes of the Parties with Reference to 
Agreement and Definition of Term “Employee.” 

The Union’s Position. 

An agreement between Corporation and the Union re¬ 
quires this statement of intent and purposes. The defini¬ 
tion of the term “employee” is given in the same manner 
as in the NLRB certification and is necessary for any direc¬ 
tive order. 

37 The Corporation’s Position. 

The NWLB has no jurisdiction on any of the listed is¬ 
sues. Processing of this dispute should be held in abey¬ 
ance pending settlement of the dispute now before the 
United States Circuit Court of Appeals with reference to 
the Otis Works. 

The Pallet’s Recommendation. 

The Panel unanimously recommends that any directive 
issue relative to terms and conditions of employment in the 
instant dispute he stated to apply to: 

Plant protection employees at the Pittsburgh Works of 
the Jones and Laughlin Steel Corporation, excluding lieu¬ 
tenants, sergeants, corporals, and other supervisory em¬ 
ployees with authority to hire, promote, discharge, disci¬ 
pline, or otherwise effect changes in the status of employees, 
or effectively recommend such action. 

II. Recognition of Union as Exclusive Collective Bar¬ 
gaining Agency for all Employees as Defined in the First 
Issue. 
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The Union’s Position. 

The Union maintains that it is entitled to such recogni¬ 
tion in view of the NLRB certification. 

The Corporation’s Position. 

The Corporation objects to this issue on the grounds that 
the NWLB has no jurisdiction and that processing of j the 
instant dispute should be held in abeyance pending settle¬ 
ment of the dispute now before the United States Circuit 
Court of Appeals with reference to the Otis Works Case. 

38 The Panel’s Recommendation. 

The Panel does not see how the Union’s request can be 
granted in view of the NWLB’s policy with respect to the 
ordering of collective bargaining; it therefore uanimo 
recommends denial of the Union’s request. , 

III. Union Security—The Union Shop and Check-Offi 

The Union’s Position. 

The Union maintains that granting of this demand w^uld 
be in line with Board policy. This Local has and no strikes. 

! 

The Corporation’s Position. 

The question of the “union shop” is currently before 
the Steel Panel of the National War Labor Board and thus 
is not appropriately before this Panel. The Corporation 
also maintains that the history of labor disturbances is such 
as to no longer justify the continuance of the “maintenance 
of membership” policy. 

The Panel’s Recommendation. 

The Panel does not see how a union security clause could 
be embodied in a directive order without requiring |the 
Corporation to recognize the Union as the collective bar¬ 
gaining agency for the employees in question. It therefore 
unanimously recommends that the Union’s request fo\r a 
security provision be denied. 

IV. Seniority Provisions ! . 
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The Union’s Position. 

f The Union regards this as a basic demand. The seniority 
which is requested would affect (see pp. 6-7, Union’s pre- 
hearing brief): 

39 Promotions and increase of forces 
Decrease of forces 
Recall of forces (Union members) 

Computation of length of continuous service 
Leaves of absence for purposes of Union service 
Bidding for assignments 

The Union maintains that ability is not as important 
in connection with plant protection as it is with production 
employees. The Union also alleges that Union members 
have been given undesirable assignments because of their 
union membership. 

The Corporation’s Position. 

The Union’s requests are for utter seniority. Such a 
provision would not benefit either the employees or the 
Corporation. It is said to be an attempt to absolutely dis¬ 
count ability with regard to promotions and demotions. 
The Corporation requests that merit should be the con¬ 
trolling feature of any seniority provision. The Corpora- 
: tion maintains that the practice of bidding for assignments 
and allotting them in accordance with seniority would lead 
to a chaotic condition. The Corporation denies that plant 
protection employees have been discriminated against be¬ 
cause of their union membership. 

The Panel’s Recommendation. 

The Panel feels that the seniority principle in some form 
is basic to sound industrial relation. It feels that certain 
of the Union’s requests are inconsistent with the Board’s 
policy to avoid ordering collective bargaining, but that a 
seniority provision may be written and made a part of a 
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directive order concerning the terms and conditions 

40 of employment. To this end the Panel ha^ en¬ 
deavored to formulate such a provision. 

The Panel unanimously recommends that the following 
'provisions be incorporated in a Directive Order concerning 
the terms and conditions of employment of plant protection 
employees as defined in the Panel's first recommendation: 

1. In all cases of promotion or increase of forces, length 
of continuous service as a plant protection employee shall 
prevail if ability to perform the work is relatively eqijial. 

2. In cases of demotion and decrease of forces, length 
of continuous service as a plant protection employee shall 
prevail unless an involved employee is possessed of ex¬ 
ceptional ability that is deserving of consideration. 

3. Recall to work following any lay-off shall be according 
to length of continuous service as a plant protection em¬ 
ployee. 

4. The computation of length of continuous service! as a 
plant protection employee shall be determined as follows: 

(a) New employees shall be considered as probationary 
employees for the first sixty calendar days of their employ¬ 
ment. If retained as an employee beyond this peridd of 
time, seniority shall commence for such employee £.s of 
the date of his original employment in the Plant Protection 
Department. 

(b) If, as a result of lay-off, supervisory plant protec¬ 
tion employees are reduced to the rank of Patrolman, they 

shall be placed on the Seniority List with all seniority 

41 credits retroactive to the date of their original em¬ 
ployment in the Plant Protection Department. 

(c) Plant protection employees shall cease to have “con¬ 
tinuous service”: 

(1) If they quit. 

(2) If they are discharged for cause. 

(3) If they exceed a leave of absence. 

(4) If after a lay-off they fail to report for work w|thin 
fifteen (15) days after receiving notice of recall. 
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5. The Corporation may grant leaves of absence for 
periods up to thirty (30) calendar days, renewable on ap¬ 
plication and for just cause in thirty (30) day periods to 
a maximum of 180 days. All leaves of absence when granted 
shall be in writing, the employee receiving a copy. 

6. Within sixty (60) days of the date of the Board’s 
Directive Order, the Corporation shall post upon bulletin 
boards in the squad rooms a record of continuous service 
with respect to plant protection employees. Any griev¬ 
ances with regard to this record shall be adjusted under 
the grievance machinery hereinafter provided. 

V. Adjustment of Grievances. 

The Union’s Position. 

The Union indicated that the establishment of procedure 
for the settlement of grievances is the minimum which 
could be granted in the instant dispute. The Union main¬ 
tained that there is no effective procedure at present. 

42 The Corporation’s Position. 

The Corporation takes the position that to grant the 
Union’s request as phrased in its pre-hearing brief (p. 8) 
would imply recognition of the Union. The Corporation 
insists that the employees of the Plant Protection Depart¬ 
ment are free to present grievances to their superiors now. 
It -would be possible, the Corporation says, to set up a 
grievance procedure without implying recognition of the 
Union. 

The Panel’s Recommendation. 

The Panel is convinced that the prompt handling of 
grievances is an essential of sound industrial relations and 
that a procedure to insure the prompt settlement of griev¬ 
ances should be directed as one of the terms and conditions 
of employment in the case of employees in the Plant Pro¬ 
tection Department. The Pcmd, therefore, unanimously 
recommends that the Board’s Directive Order provide for 
the adjustment of prievances in the following manner: 


Should grievances arise between the Corporation and 
the employees in the Plant Protection Department a|s to 
the meaning and application of the provisions of the 
Board’s Directive Order concerning the terms and condi¬ 
tions of employment in the Plant Protection Department, 
or should any local trouble of any kind arise, there ^hall 
be no suspension of work on account of such differences, 
but an earnest effort shall be made to settle such differ¬ 
ences immediately in the following manner: 

1. The Plant protection employees shall first take up |any 
grievances which may arise with their immediate super¬ 
visor on the shift. A diligent effort shall he made to settle 

the grievance in this initial step, and an answer 
43 shall be presented to the employee within one day 
(24 hours). 

2. If the grievance is not settled between the individual 
employee and his immediate supervisor within one day (24 
hours), the grievance may he presented by a grievance dom- 
mitteeman to the Plant Protection Chief in written form, 
signed by both the aggrieved employee and the grievance 
committeeman. An answer shall be presented the griev¬ 
ance committeeman in writing within five (5) days. 

3. In event the grievance cannot be adjusted in the iirst 
two steps, the grievance committee may present the griev¬ 
ance to the Plant Superintendent or such executive offi¬ 
cers of the Corporation as the Corporation shall designjate. 

4. In the event the dispute shall not have been satisfac¬ 
torily settled within thirty (30) days from the date i the 
grievance committee presented the grievance to the Cor¬ 
poration executives, the matter shall then be appealed to 
the Third Regional War Labor Board. 

VI. Discharge Cases. 

The Union’s Position. 

I 

The Union’s request in this matter is for a proce4ure 
similar to that obtaining in the contract between the United 
Steelworkers of America and the Jones and Laughlin Steel 
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Corporation for maintenance and production workers at 
the Pittsburgh Works. 

44 The Corporation’s Position. 

The Corporation states that the application of the dis¬ 
charge procedure as stated in its contract with the United 
Steelworkers of America for maintenance and production 
workers at the Pittsburgh Works presents procedural dif¬ 
ficulties in view of the fact that Plant Protection em¬ 
ployees are, at present, members of the Auxiliary Military 
Police. The Corporation expressed the opinion that any 
grievances which might arise in this connection could be 
negotiated. 

The Panel’s Recommendation. 

In view of the fact that the status of the Plant Protec¬ 
tion employees is quasi-military and subject to military 
law during the present emergency, it would be undesirable 
to recommend any specific procedure with reference to the 
handling of discharge cases. The Corporation has ex¬ 
pressed a willingness to negotiate should any dispute arise 
in this connection, and the Panel feels that the best inter¬ 
ests of all will be served by denying the Union’s request 
for a specific procedure for handling discharge cases. The 
Panel recognizes that discharge cases are subject to the 
prievance procedure. 

VII. Military Service. 

The Union’s request in this connection is essentially the 
standard military service clause generally found in union 
agreements. Neither the Corporation nor the Union made 
any special comment in regard to this clause, and since its 
essentials are embodied in the Selective Service Law and, 
in addition, since the employees involved in the instant dis¬ 
pute are already members of an auxiliary branch of the 
Armed Services, the Panel feels that there is no necessity 
to recommend the inclusion of the Union’s demand 

45 in a Directive Order concerning the terms and con- 
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ditions of employment for Plant Protection employees at 
the Pittsburgh Works. 

VIII. Grievance Committee. 

The Union and the Corporation take positions on this 
issue identical with those taken with respect to the lifth 
issue—Adjustment of Grievances. 

The Panel realizes that a grievance committee is essen¬ 
tial to the successful functioning of a procedure designed 
to facilitate the settlement of grievances. The establish¬ 
ment of an effective grievance committee outside of the • 
scope of union recognition presents numerous difficultlies. 
So strongly does the Panel feel that an adequate grievance 
machinery is necessary, however, that it has had the temer¬ 
ity to attempt to formulate one. 

The Panel unanimously recommends that the Board's 
Directive Order 'provide for the election of a grievance 
committee consisting of three members, who, after bding 
elected; shall then elect one of their number as Chairman. 
These grievanee committeemen shall be elected by the 
Plant Protection employees of the Pittsburgh Works from 
their number, by preferential ballot, in an election to\ be 
supervised and certified by an individual appointed by the 
Board, who shall have the authority to arrange the 
of the election and to utilize methods which in his 
tion are most appropriate and to the best interests of the 
employees and the Corporation. 

In no case shall a committeeman leave his post before 
his supervisor has provided the necessary relief; however, 
relief shell be provided as soon as possible. 

Meetings between the Grievance Committee and the Plant 
Superintendent, or his designated representatives, 
46 as provided in step 3 of the procedure for adjusting 
grievances, shall be held on the request of either par¬ 
ty, but not more frequently than once a month except when 
emergency meetings may be fou/nd necessary. 

IX. General Provisions (see pp. 10-11 of the Union’s pire- 
hearing brief). 


details 

discre- 
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The Union did not amplify these demands. The Corpor¬ 
ation took the position that uniform and firearms are pres- \ 
ently supplied; that to grant the Union’s request concern¬ 
ing the availability of records of physical examinations i 
and the request made under the title—Other Work and Re¬ 
lief—might interfere with the efficient functioning of this 
unit during the present emergency. i 

The Panel feels that the essence of the Union’s requests 
would be amply covered by insertion in the Board’s Direc¬ 
tive Order of the following provisions and unanimously 
recommends their inclusion in any Directive Order issued 
by the Board relative to the instant dispute: 

All reasonable protective devices, wearing apparel, and 
other equipment necessary to the efficient performance of 
the employee’s duties shall be provided by the Corporation 
in accordance with the practices now prevailing. 

Bulletin boards shall be provided in the squad rooms for 
the posting of seniority lists, notice of election of griev¬ 
ance committeemen, and other notices which may be ap¬ 
proved by the Grievance Committee and the Corporation 
before posting. 

The Panel regards its present recommendations in the i 
light of interim measures. The Panel feels that should the 
Corporation recognize a bargaining agency for these 
47 employees the recommendations herein made would 
no longer be valid. 

s/ William Kuehner s/ A. A. Oeffner* 

Labor Member Industry Member 

s/ James M. Porter, Jr. 

Public Member 

* Concurring Opinion attached. 

CONCURRING OPINION 
INDUSTRY PANEL MEMBER I 

The instant case is without precedent as near as I can 
learn and, in signing the unanimous panel report, I have 
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done so without prejudice to the right of the Company, in 
the event of a modification or reversal of the present Na¬ 
tional Labor Relations Board rulings by the courts, to pe¬ 
tition the National War Labor Board for appropriate re¬ 
lief. 

This panel’s recommendation can only be considered as 
an interim recommendation, pending the court’s decision 
in the parallel case at the Otis Works of the Jojnes & 
Laughlin Steel Corporation, Cleveland, Ohio, which js now 
before the U. S. Circuit Court of Appeals, Sixth Cirejuit, at 
No. 9730, on March 28,1944. 

Respectfully, 

s/ A. A. Oeffn^R 
August 10, 1944 i 

48 Exhibit 3. j 

REGIONAL WAR LABOR BOARD j 
Third Region j 

Case No. 111-6230-D (14-12 Reg. Ill) 

Date of Issuance and Mailing: October 12, 1944 

In The Matter of: j 

I 

Jones & Laughlin Steel Corporation 
(Pittsburgh, Pa.) 

i 

and 

United Steelworkers of America, Local 3150, ClO 
DIRECTIVE ORDER j 

The Regional War Labor Board for the Third Region, 
acting as the duly authorized agent of the National War 
Labor Board in the exercise of the powers vested in i|t by 
Executive Order No. 9017 of January 12, 1942, the Execu¬ 
tive Orders, Directives and Regulations issued under j the 
Act of Congress of October 2, 1942, and by the War Labor 


i 

j 

i 
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Disputes Act of June 25, 1943, hereby decides the dispute 
between the parties and orders that, without prejudice to 
any right of either the Corporation or the Union under 
the National Relations Labor Act, the following terms and 
conditions of employment shall govern the relations be¬ 
tween the Corporation and the Plant Protection Employees 
at the Pittsburgh works of the Jone & Laughlin Steel Cor¬ 
poration, excluding lieutenants, sergeants, corporals and 
other supervisory employees with the authority to hire, 
promote, discharge, discipline or otherwise effect changes 
in the status of employees or effectively recommend such 
action. 

49 I. (1) All employees who, on Oct. 27, ’44, are mem¬ 
bers of the Union in good standing in accordance 
with its constitution and by-laws, and all employees who 
become members after that date, shall as a condition of 
employment maintain their membership in the Union in 
good standing for the duration of the collective agreement 
in which this provision is incorporated, or until further 
order of the Board. 

The Union shall, immediately after the aforesaid date, 
furnish the Regional War Labor Board and the Corpora¬ 
tion with a notarized list of its members in good standing 
as of that date. 

The Union, its officers and members shall not intimidate 
or coerce employees into joining the Union or continuing 
their membership therein. 

If a dispute arises as to whether an employee (1) was 
a member of the Union on the date specified about or (2) 
was intimidated or coerced during the fifteen-day “escape- 
period” into joining the Union or continuing his member¬ 
ship therein, such dispute may be submitted for determi¬ 
nation by a Hearing Officer to be appointed by the Re¬ 
gional War Labor Board. The decision of the Hearing 
Officer shall be final and binding upon the parties. 

If a dispute arises as to whether an employee (1) has 
failed to maintain his membership in the Union in good 
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standing after the aforesaid date, or (2) was intimate^ or 
coerced into joining the Union after the aforesaid dhte, 
such dispute may be submitted for determination byj an 
arbitrator to be selected in the manner provided by the 
contract of the parties, or if no such provision exists, to be 
selected by special agreement. In the absence of sucli a 
contract provision or special agreement, a Hearing 
50 Officer will be selected by the Regional War Lajbor 
Boord, on due application. The decision of the arbi¬ 
trator or Hearing Officer shall be final and binding upon 
the parties. 

Any party desiring to post or otherwise publish an offi¬ 
cial explanation by the National War Labor Board of pie 
foregoing maintenance of membership provision may use 
the attached form of notice. A statement of the procedure 
to be followed in administering the maintenance of member¬ 
ship provision, in the absence of some other procedure 
agreed to by the parties, is also attached. 

The Corporation shall deduct from the wages and tijirn 
over to the proper Union officials the monthly Union diies 
of all employees who are now members of the Union *jnd 
the initiation fees and monthly Union dues of all employees 
who hereafter become members of the Union. 

(2) In all cases of promotion or increase of forcjes, 
length of continued service as a plant protection employee 
shall prevail if ability to perform the work is relatively 
equal. 

In cases of demotion and decrease of forces, length of 
continuous service as a plant protection employee shall 
prevail unless an involved employee is possessed of Ex¬ 
ceptional ability that is deserving of consideration. 

Recall to work following any lay-off shall be according 
to length of continuous service as a plant protection ejm- 
ployee. 

The computation of length of continuous service as a 
plant protection employee shall be determined as 
follows: 



44 


51 a. New employees shall be considered as proba¬ 
tionary employees for the first sixty calendar days 

of their employment. If retained as employees beyond this 
period of time, seniority shall commence for such employ¬ 
ees as of the date of their original employment in the 
Plant Protection Department. 

b. If, as a result of lay-off, supervisory plant protection 
employees are reduced to the rank of Patrolman, they shall 
be placed on the Seniority List with all seniority credits 
retroactive to the date of their original employment in the 
Plant Protection Department. 

c. Plant protection employees shall cease to have “con¬ 
tinuous service”: 

(1) If they quit. 

(2) If they are discharged for cause. 

(3) If they exceed a leave of absence. 

(4) If after a lay-off they fail to report for work within 
fifteen (15) days after receiving notice of recall. 

The Corporation may grant leave of absence for periods 
up to thirty (30) calendar days, renewable on application 
and for just cause in thirty (30) day periods to a maximum 
of 180 days. All leaves of absence when granted shall be 
in writing, the employee receiving a copy. 

Within sixty (60) days of the date of this Directive 
Order, the Corporation shall post upon bulletin boards in 
the squad rooms a record of continuous service with respect 
to plant protection employees. Any grievances with 

52 regard to this record shall be adjusted under the 
grievance machinery hereinafter provided. 

(3) a. Should grievances, including assignment griev¬ 
ances, arise between the Corporation and the employees 
in the Plant Protection Department as to the meaning and 
application of the provisions of this Directive Order con¬ 
cerning the terms and conditions of employment in the 
Plant Protection Department, or should any local trouble 
of any kind arise, there shall be no suspension of work on 
account of such differences, but an earnest effort shall be 
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made to settle sucli differences immediately in tlie follow¬ 
ing manner: 

(1) The Plant protection employees, with or without the 
presence of a grievance committeeman, shall first takej up 
any grievances which may arise with their immediate! su¬ 
pervisor on the shift. A diligent effort shall be made to 
settle the grievance in this initial step, and an answer shall 
be presented to the employee or the grievance committee¬ 
man within one day (24 hours). 

(2) If the grievance is not settled between the 
employee and his immediate supervisor within one day 
(24 hours) the grievance may be presented by a grievance 
committeeman to the Plant Protection Chief in written 

form, signed by both the aggrieved employee and the 

53 grievance committeeman. An answer shall be pre¬ 
sented the grievance committeeman in writing with¬ 
in five (5) days. 

(3) In event the grievance cannot be adjusted in the first 
two steps, the grievance committee may present the griev¬ 
ance to the Plant Superintendent or such executive officers 
of the Corporation as the Corporation shall designate. 

(4) In the event that the grievance shall not have been 
satisfactorily settled within thirty (30) days from the dfite 
the grievance committee presented the grievance to the cor¬ 
poration executive, the matteer shall then be referred to an 
arbitrator for decision. The arbitrator shall be selected 
jointly by the parties or if they cannot agree on an arbi¬ 
trator, he shall be appointed by the Regional War Labor 
Board on the application of either party. The charges of 
the arbitrator shall be shared equally by the parties. 

b. All matters of discipline, including suspension and dis¬ 
charge, shall be subject to the above grievance procedure. 

(4) All employees in the Plant Protection Department! of 
the Pittsburgh Works who enter the Armed forces of the 
United States or that portion of the Maritime Com- 

54 mission’s service which is compensated at ratesj of 
pay similar to those in the Armed services shall | be 

entitled to all the benefits provided under the Selective Ser- 


individual 
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vice Act and in addition, thereto, if otherwise eligible for 
vacation benefits, they shall receive the prorata vacation 
pay to which they are entitled based on the length of time 
worked since the last qualification date for vacations. 

(5) A grievance committeeman shall not leave his post 
until his supervisor has provided the necessary relief; how¬ 
ever, relief shall be provided as soon as possible. 

Meetings between the Union’s grievance committee and 
the Plant Superintendent or his designated representatives 
as provided in step 3 of the procedure for adjusting griev¬ 
ances shall be held at the request of either party, but not 
more frequently than once each month except when emer¬ 
gency meetings may be found necessary. 

Any other necessary details for the functioning of the 
Union Grievance Committee shall be worked out jointly 
by the parties. 

(6) All reasonable protective devices, wearing apparel, 
and other equipment necessary to the efficient performance 
of the employees’ duties shall be provided by the Corpora¬ 
tion in accordance with the practices now prevailing. 

Bulletin boards shall be provided in the squad rooms for 
the posting of seniority lists, notice of election of grievance 
committeemen, and other notices which may be approved 
by the Union and the Corporation before posting. 

55 (7) All of the provisions of this Directive Order 

shall be subject for the duration of the war to any 
existing or future applicable directives issued by the Army 
or Navy covering Auxiliary Military Police. 

II. The foregoing terms and conditions shall be incor¬ 
porated in a signed agreement reciting the intention of the 
parties to have their relations governed thereby, as ordered 
by the National War Labor Board. 

III. The recommendation of the Panel that the grievance 
committee shall be elected by all employees in the plant 
protection department of the Pittsburgh works is rejected. 
The Union shall select the grievance committee in the man¬ 
ner provided by its constitution or by-laws or as its mem¬ 
bership shall determine. 



IV. (1) This Order shall stand confirmed as the Order 
of the National War Labor Board unless within 14 days 
from the day hereof a petition for review is filed with the 
National War Labor Board, in which event this Order shall 
be suspended until disposition of the petition for review, 
unless the National War Labor Board otherwise directs, 
or has otherwise directed, or the parties otherwise agree, 
provided that the 15 day period applicable to Paragraph 
1(1) shall run from the date of this Order. 

(2) The provision of this Order shall cease to govern the 
relations between the Corporation and the Plant Protection 
Employees if, on some future date, the National Labpr 
Relations Board’s certification of the Union is vacated, $et 
aside or withdrawn by action of the National Labor Rela¬ 
tions Board or a court of competent jurisdiction. 

56 V. Nothing in this Order is intended to prevent 
the parties from agreeing upon the date when the 
Order or any part thereof shall take effect, and in the evejnt 
a petition is filed with the National War Labor Board seek¬ 
ing review of portions of this Order, either party may Re¬ 
quest the National War Labor Board to make the remain¬ 
ing portions of the Order immediately effective. 

Representing Labor:** Representing Industry:* 

Leonard Schachter W. Horace Holcomb 

Harry Block R. H. Sjoberg 

Representing The Public: 

William N. Loucks 
T. Guthrie Speers 

i 

* The Industry Members dissented from the Board’s deci¬ 
sion to take jurisdiction in this case on the grounds that 
they were not conclusively convinced of the propriety (>f 
the Board’s jurisdiction. 

The Industry Members also dissented from the Board’s 
action in paragraphs: 1(1), (3) a4, and (3) b. 
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* # The Labor Members dissented from the Boards action 
paragraphs: 1(2) and IV(2). 

Certified as a true copy of the original. 


P. R. Kibitz. 


[seal] 

P. R. Kiritz, Recording Secretary. 

57 

Exhibit 4. 


NATIONAL WAR LABOR BOARD 


Date: December 22, 1944 
Case No.: 111-6230-D 

In the Matter of: 

Jones and Latjghlin Steel Corporation 
Pittsburgh, Pennsylvania 

and 

United Steelworkers op America, Local 3150, CIO 


DIRECTIVE ORDER 

By virtue of and pursuant to the powers vested in it by 
Executive Order 9017 of January 12, 1942, the Executive 
Orders, Directives, and Regulations issued under the Act 
of October 2, 1942, and the War Labor Disputes Act of 
June 25, 1943, the National War Labor Board, having con¬ 
sidered the petition filed in the above entitled case for re¬ 
view of the Directive Order dated October 12, 1944, of the 
Regional War Labor Board for the Third Region hereby 
decides the dispute between the parties and orders: 

I. The said petition for review is hereby denied and the i 
said Directive Order of October 12, 1944, is hereby affirmed I 
and adopted as the order of the National War Labor Board. 

II. The terms and conditions of employment set forth in 
said Directive Order of October 12, 1944, shall govern the 
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relations between the parties and shall be incorporated! in 
a signed agreement reciting the intention of the ]j>ar- 
58 ties to have their relations governed thereby, as or¬ 
dered by the National War Labor Board. 


Representing the Public 
Edwin E. Witte 
Lewis M. Gill 
Nathan P. Feinsinger 
Dexter M. Keezer 


Representing Labor 
Carl J. Shipley 
Neil Brant 
Robert J Watt 
Elmer E. vValker 


Representing Industry 
(Dissenting) 
Thomas J. McDowell 
Vincent P. Ahearn 
Clarence 0. Skinner 
Lee H. Hill 


59 Exhibit 5. 

NATIONAL WAR LABOR BOARD 


Case No. 111-6230-D 
In the Matter of: 

Jones and Laughlin Steel Corporation 
(Pittsburgh, Pennsylvania) 

and 

United Steelworkers of America, Local 3150, CIO 


OPINION 

Before us is a Company petition for review of a directive 
order of the Third Regional Board fixing terms and con¬ 
ditions of employment of plant protection employees in the 
Pittsburgh Works of the Jones & Laughlin Steel Corpora- 
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tion. The matters dealt with in this directive order include 
union maintenance of membership, seniority rights, provi¬ 
sions for the adjustment of grievances, with arbitration as 
the final step in the grievance procedure, vacation rights of 
employees inducted into the Armed Services, and the fur¬ 
nishing of protective devices, wearing apparel and equip¬ 
ment required by the employees for the performance of 
their duties. 

The petition for review is promised upon a recent deci¬ 
sion of the United States Circuit Court of Appeals for the 
Sixth Circuit in two cases in which the National Labor Re¬ 
lations Board sought enforcement of orders it had issued 
to secure correction of unfair labor practices of which it had 
found the two corporations involved to have been guilty. 
One of these corporations was the Jones & Laughlin Steel 
Corporation, which is one of the parties in the case 
60 before us, and the case decided by the Sixth Circuit 
Court of Appeals also concerned plant protection 
employees. But the particular plant involved was not the 
Pittsburgh Works but the Otis Works of Jones & Laughlin, 
which are located in Cleveland. Similarly, the Union be¬ 
fore us is a different local of the Steelworkers than that 
involved in the National Labor Relations Board case in 
Cleveland. It was certified as the bargaining agent for the 
employees in our case independently and at a different time 
from the Cleveland local and had no connection with the 
case decided by the Sixth Circuit Court of Appeals. Like¬ 
wise, neither the National War Labor Board nor the Third 
or the Fifth Regional Boards had anything to do with the 
National Labor Relations Board case in Cleveland. There 
is not even a mention of the War Labor Board in the de¬ 
cision of the Sixth Circuit Court of Appeals. Pittsburgh 
is outside the jurisdiction of the Sixth Circuit Court of 
Appeals. That Court, in entering its order in the National 
Labor Relations Board case, did not purport to deal with 
the case we now have before us. The case decided by the 
Sixth Circuit Court of Appeals, moreover, was one con¬ 
cerning alleged unfair labor practices in violation of the 


51 


National Labor Relations Act, while our case involves! the 
determination of terms and conditions in a labor dispute 
duly certified to us under the War Labor Disputes Act}. 

Under the War Labor Disputes Act it is our duty to de¬ 
termine terms and conditions of employment which are in 
dispute between employers and employees when these jdis- 
putes are certified to us by the Secretary of Labor as likely 
to detrimentally affect the war effort. In this case thei^e is 
no question as to the connection with the war effort of the 
important steel mill in which this dispute has arijsen. 
61 Under the War Labor Disputes Act, also, it is jour 
duty to accept certifications made by the National 
Labor Relations Board recognizing named unions as |the 
exclusive collective bargaining representative of the em¬ 
ployees in a specified bargaining unit. In this case, Lpcal 
3150 is the bargaining agent, certified after an election 
among the employees involved. This certification sitill 
stands and is in no manner affected by the decision of |the 
Sixth Circuit Court. Assuming the possibility that at spine 
time in the future either the National Labor Relations 
Board or a Court may cancel or invalidate the certification 
of Local 3150 as the collective bargaining agent for flic 
plant protection employees of the Pittsburgh Works, never¬ 
theless, until this occurs we are bound by the determination 
of the National Labor Relations Board. The order of the 
Reginal War Labor Board, moreover, affords complete pro¬ 
tection in such a contingency, through providing expressly 
that: 

‘‘The provisions of this order shall cease to govern rhe 
relations between the Corporation and the Plant Protection 
Employees, if, on some future date, the National Labor Re¬ 
lations Board’s certification of the Union is vacated, set 
aside or withdrawn by action of the National Labor Rela¬ 
tions Board or a court of competent jurisdictions.” 

Additionally, the directive order of the Regional BoVrd 
takes full account of the fact that the plant protection ejiri- 
ployees are Auxiliary Military Police and as such owe pc- 


l 
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culiar obligations to the United States Government. It 
expressly provides: 

“All of the provisions of this Directive Order shall be 
subject for the duration of the war to any existing or fu¬ 
ture applicable directives issued by the Army or the 

62 Navy governing Auxiliary Military Police.” 

This is in exact accord with provisions on “labor rela¬ 
tionships” in Circular 15 of the War Department, dated 
March 17, 1943, dealing with “Auxiliary Military Police.” 
The same or similar provisions have been included in many 
directive orders of this Board. Many plant protection em¬ 
ployees throughout the country are organized in unions and 
have collective bargaining agreements with the employers, 
although they have been sworn in to serve as Auxiliary 
Military Police. The War and Navy Departments have not 
opposed organization of plant protection employees who 
are Auxiliary Military Police, but have only asked (to 
quote from the Memorandum of the Adjutant General of 
July 10, 1943, which was sent to the Commanding Generals 
of all Service Commands by command of Lieutenant Gen¬ 
eral Somervell) that “They should be represented by a bar¬ 
gaining unit of other than that representing the production 
and maintenance workers. However, in such event, both 
bargaining units may be affiliated with the same trade union 
local, provided they are, in fact, separate bargaining units” 
—which is exactly the situation which is presented in this 
case. 

There is nothing in the War Labor Disputes Act, or any 
other statute, or the regulations governing Auxiliary Mili¬ 
tary Police which deprives plant protection employees of 
the right to a determination of terms and conditions of em¬ 
ployment by this Board where these are in dispute with the 
employer and such dispute is duly certified to this Board. 
Nor does the decision of the Sixth Circuit Court of Appeals 
in the Otis Works case purport to govern this case or affect 
the power and duty of this Board to determine the terms 
and conditions of employment of these plant protec- 

63 tion employees. As the Regional War Labor Board 
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included all proper and necessary safeguards in jits 
directive order, we are affirming this order and denying Ijhe 
Company’s petition for review. 

Edwin E. Witte, 

Public Member 


Exhibit 6. 

January 3, 1945| 

Case No. 111-6230-D (14-12) 

(Pittsburgh and Otis Works Plant Guards) 

In the Matter of: 

Jones and Laughlin Steel Corporation 

and 

United Steelworkers of America. 


DISSENTING OPINION 

of ; 

INDUSTRY MEMBERS 

The Employer Members of the Board dissent from tjie 
action of the Board Majority in affirming the Directive 
Order of the Third Regional War Labor Board, dated Oc¬ 
tober 12, 1944. 

The Board should never have assumed jurisdiction Of 
this case because at the time of assumption of jurisdiction 
the case was properly before the National Labor Relations 
Board. Nevertheless, the Board did assume jurisdiction 
and assigned a case number (14-12) to this one dispute, jit 
then proceeded to divide the case into three parts. The 
economic issues involving approximately 50 per cent of the 
alleged dispute were retained by the Board at Washington 
and the non-economic issues it referred respectively 
64 to its agencies, the Third and Fifth Regional Wi^r 
Labor Boards. 
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That part of the case involving the Otis Works, which 
was referred to the Fifth Regional War Labor Board, was 
concurrently prosecuted through the Regional War Labor 
Board and the National Labor Relations Board which, in 
effect, was trying the Company twice for the same alleged 
offense. 

In that part of the case involving the Pittsburgh Plant 
Guards, the Union elected to process the case through the 
Regional War Labor Board and withdrew its charges be¬ 
fore the National Labor Relations Board and thus served 
to deprive the corporation of its right to a hearing before a 
Court of competent jurisdiction. 

In the Otis division of the case, the National Labor Rela¬ 
tions Board proceedings terminated prior to conclusion of 
the Regional War Labor Board proceedings and a Court 
of competent jurisdiction—the United States Circuit Court 
of Appeals, Sixth Circuit—ruled that the order of the Na¬ 
tional Labor Relations Board, which was identical with the 
order of the same Board in the Pittsburgh case, was in vio¬ 
lation of public policy and the National Labor Relations 
Act. The ruling of the Court in respect to the Otis case 
definitely bars both the Fifth Regional War Labor Board 
and the National War Labor Board from continuing the 
processing of this case because the Sixth Circuit Court of 
Appeals has ruled that the National Labor Relations Board 
certification is not in the public interest and is a violation 
of the National Labor Relations Act. Furthermore, since 
the case heard by the Sixth Circuit Court of Appeals was 
in fact a part of Case No. 14-12, the National War Labor 
Board has in effect, subjected itself to the jurisdiction of 
the Sixth Circuit Court of Appeals and should, therefore, 
in all fairness to the company and in recognition of 
65 established legal procedure, consider itself bound by 
the ruling of the Sixth Circuit Court of Appeals— 
in respect to the question involved in this case. Thus, in 
effect, the National War Labor Board is restrained from 
making effective any such terms and conditions within the 
jurisdiction of the Sixth United States Circuit Court of 
Appeals. 



Since this entire proceeding is but one case , it is elemen¬ 
tary that if it is illegal in one place it is illegal in another 
place and for this Board to order this company to jfollow 
the Directive Order of the Third Regional War iLabor 
Board with the November 25 Directive Order of tljie Na¬ 
tional War Labor Board superimposed on it, is equivalent 
to ordering this company to do that which Courts of com¬ 
petent jurisdiction have decided is against the public policy 
and in contravention of law. To order this company pr any 
other company to do that which the Courts have declared 
to be illegal or in contravention of public policy woulil tend 
to undermine the very principles upon which our jentire 
system of Government is based. 

/s/ L. H. Hill 

Lee Hill j 

/s/ T. J. McDowell 
T. J. McDowell 
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66 Exhibit 7. 

National War Labor Board 

Department of Labor Building 

Washington, D. C. 

January 23, 1945 

Reply Attention 
James C. Hill, Chief 
Board Agencies Review 

Mr. Nicholas TJnkovic 
Reed, Smith, Shaw & McClay. 

747 Union Trust Building 
Pittsburgh, Pennsylvania 

Re: Jones and Laughlin Steel Corporation and United 
Steelworkers of America, Local 3150, CIO, Case No. 
111-6230-D 
Dear Sir: 

This will acknowledge the Company’s petition for recon¬ 
sideration of the directive order issued by the Board on 
December 22,1944 in the above case. 

, We must advise that under the Board’s Rules of Organi- 
I zation and Procedure, this request will not be entertained, 
i Section 2.43 of these Rules provides as follows: 

“Section 2.43 (a) When, pursuant to Section 2.42 above, 
the Board has issued a directive order or ruling adopting 
as its own the order or ruling of its agent, the directive 
order shall, and the ruling may, immediately upon its issu¬ 
ance, be placed into effect in accordance with its terms. In 
such cases, a petition for reconsideration of the Board’s 
j action will not be entertained.” (as amended April 4, 
1944) 

67 The National Board, by its order of December 22, 
1944, denied the Company’s petition for review of 

i the October 12, 1944 directive order of the Third Regional 
, War Labor Board, and adopted that order as its own. Un- 
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der the Board’s Rules, no further petition will be enter¬ 
tained, and the directive order of the Third Regional pBoard 
is in full force and effect. 

Very truly yours, 

Leonard L. Berliner 
Leonard L. Berliner 
Director—Disputes Division 

cc: Mr. Lee Pressman 
Regional Board III 

68 Exhibit 8. 

GOVT PHILADELPHIA PENN JAN 2£ 

RAPID EARL F BLANK DIR OF INDUSTRIAL RELATIONS 
J&L STEEL CORP PGH 

IN CONNECTION WITH CASE NO. I11-6230-D INVOLVING YOUR COM¬ 
PANY AND LOCAL 3150 UNITED STEELWORKERS OF AMERICA CIO 
WHICH REPRESENTS THE PLANT GUARDS at YOUR PITTSBURGH 
WORKS THE THIRD REGIONAL WAR LABOR BOARD ISSTjJED A 
DIRECTIVE ORDER UNDER. DATE OF OCTOBER 12 1944 AND ON 
DECEMBER 22 1944 SATD ORDER WAS AFFIRMED AND ADAPTED 
AS THE ORDER OF THE NATIONAL WAR LABOR BOARD.! THE 
THIRD REGIONAL WAR LABOR BOARD HEREBY UNANIMOUSLY 
DIRECTS THE JONES AND LAUGHLIN STEEL CORPORATION PITTS¬ 
BURGH PA TO APPEAR BEFORE IT AT 10:00 AM JANUARY 30 1945 
IN ROOM 415 STEPHEN GIRARD BUILDING 21 SOUTH 12TH ST 
PHILADELPHIA PA 

TO SHOW CAUSE WHY SAID CORPORATION SHALL NOT COMPLY 
IMMEDIATELY WITH THE AFORESTATED DIRECTIVE ORDER. 
OFFICERS AND REPRESENTATIVES OF THE UNITED STEEL 
WORKERS OF 

UNITED STEEL WORKERS OF AMERICA LOCAL 3150 ARE INVITED 
TO ATTEND 

P R KIRITZ RECORDING SECRETARY RWLB. 


Filed Feb. 15,1945 

Motion To Dismiss and For Summary Judgment! 


Now come the defendants, United Steelworkers of Amer¬ 
ica and Van A. Bittner and Lee Pressman, and appearing 
especially by their attorneys, move the Court to dismiss the 
complaint as to them on the ground that the Court jlacks 
jurisdiction over said defendants. 
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Now come the aforesaid defendants, by their attorneys, 
and in the alternative and without in any respect waiving 
1 the aforesaid motion to dismiss because of lack of jurisdic¬ 
tion over said defendants, move the Court to dismiss the 
complaint, or in the alternative for summary judgment on 
the grounds that: 

1. The Court lacks jurisdiction over the subject matter of 
the action. 

2. The complaint fails to state a claim against the defend- 
* ants or any of them upon which relief can be granted. 

In support of these motions and in opposition to plain¬ 
tiff’s application for a declaratory judgment and incidental 
relief, the defendants United Steelworkers of America, Van 
A. Bittner and Lee Pressman submit herewith the attached 
affidavits. 

Lee Pressman, 

General Counsel 
United Steelworkers of America 

71 Filed Mar. 2,1945 

Plaintiff’s Answer to the Motion of Defendant United Steel¬ 
workers of America to Dismiss and for Summary Judgment. 

Now Comes the plaintiff Jones & Laughlin Steel Corpora- 
( tion and in answer and opposition to the motion of the de¬ 
fendants United Steelworkers of America, Van A. Bittner, 
and Lee Pressman, to dismiss the complaint and for sum¬ 
mary judgment, says that said motion should be denied by 
your honorable Court. In support of its answer, plaintiff 
submits herewith its opposing statement of points and au¬ 
thorities and its affidavit hereto attached; and it proposes to 
submit also the depositions of certain members and officials 
of the defendant United Steelworkers of America. 



Plaintiff respectfully requests oral hearing upon the ques¬ 
tions of law raised by the defendant’s said motion, andjthis 
answer. 

I 

John C. Gail, 

John C. Bane, Jr., 
Attorneys for Plaintijif. 

I 

March 2,1945 

John C. Gall, 

701 Southern Bldg., 

Washington 5, D. C., 


John C. Bane, Jr., 

Union Trust Building, 

Pittsburgh, Pennsylvania, 

Attorneys for Plaintiff. 

#•#••#«## 




75 Filed Mar. 26, 1945 

Motion to Dismiss the Complaint or for Summary Judgment 

Now comes the Governmental defendants herein,* by their 
attorneys, and move the Court to dismiss the complaint] or, 
in the alternative, for summary judgment on the grounds 
that: | 

1. The Court has no jurisdiction of the subject matter of 
the action. 

2. The complaint fails to state a claim against the defend¬ 
ants, or any of them, upon which relief can be granted. 

The motion for summary judgment is made pursuant to 
Rule 56 (b) of the Federal Rules of Civil Procedure^ as 
there is no genuine issue as to any material fact, and jthe 
defendants are entitled to judgment as a matter of law. 


# The Governmental defendants include all the defendants except United 
Steelworkers of America, Lee Pressman, Van A. Bittner, to the extent he 
is sued as a representative member of the Union, and such other members 
thereof as shall join in its defense of this proceeding. 
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In support of this motion, the Governmental de- 

76 fendants submit herewith the attached affidavits of 
William H. Davis, Alvin J. Rockwell, and Lucius 

McK. Crumrine. 

Francis M. Shea, 

Assistant Attorney General, 

Edward M. Curran, 

United States Attorney, 
Attorneys for the Governmental 
Defendants. 

77 Filed Mar. 26,1945 

Affidavit 

State of Pennsylvania, 

County of Allegheny , ss: 

Colonel Lucius McK. Crumrine, being duly sworn, de¬ 
poses and says: 

I am a Colonel in the United States Army and Command¬ 
ing Officer of the Pittsburgh Sub-District, Third Service 
Command, Army Service Forces. 

In his official capacity, the Commanding Officer of the 
Pittsburgh Sub-District is responsible for the activation of 
guard forces to serve as auxiliaries to the military police of 
the Army of the United States at certain plants engaged in 
war industry in the Pittsburgh, Pennsylvania, area. 

Prior to November 1944, the plant guards employed by 
Jones & Laughlin Steel Corporation in the seven plants of 
that Corporation in and around Pittsburgh, Pennsylvania, 
and in its plant at Aliquippa, Pennsylvania, were desig¬ 
nated as auxiliaries to the military police of the 

78 United States. On November 25,1944, the Auxiliary 
Military Police employed by the Corporation at the 

seven plants located in and around Pittsburgh were demili¬ 
tarized. On November 30, 1944, the Auxiliary Military 
Police employed by the Corporation at its plant at Ali- 


quippa, Pennsylvania, were demilitarized. None of the 
plant guards now employed by Jones & Laughlin Steel Cor¬ 
poration at its plants in and around Pittsburgh and in Ali- 
quippa, Pennsylvania, are auxiliary military police. 

Lucius McK. Crumrine, j 
Colonel, U. S. A. 

Commanding Officer, Pittsburgh Sub-District 
Third Service Command 
Army Service Forces 

Sworn to before me this 9th day of March 1945. 

Howard A. Kircher, 

(seal) Notary Public. 

Howard A. Kircher N. P. 

My Commission Expires Jan. 2, 1949. 

• * * • • * • * #i# 

79 Filed Apr 19 1945 

Plaintiff’s Answer to the Motion of National War Labor 
Board, Etc. to Dismiss and for Summary Judgment 

Now comes the plaintiff Jones & Laughlin Steel Corpora¬ 
tion and in answer and opposition to the motion of thej Na¬ 
tional War Labor Board, etc., to dismiss the Complaint 
and for summary judgment, says that said motion shbuld 
be denied by your Honorable Court. In support of its 
answer, plaintiff submits herewith its Counter-Statement 
of Points and Authorities and the affidavits of H. G. 
and H. Parker Sharp, and submits also, by this reference, 
the other affidavits heretofore filed in its behalf of this case. 

Plaintiff respectfully requests an oral hearing uponj the 
questions of law raised by the motion aforesaid and its 
answer. 

John C. Gall, 

John C. Bane, Jr., 

Attorneys for Plaintiff. 


April 19,1945 
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80 Filed Apr 19 1945 

Affidavit of H. G. Mauk 

Commonwealth of Pennsylvania, 

County of Allegheny, ss.: 

H. Gr. Mauk, being duly sworn according to law, deposes 
and says: 

I live in Aliquippa, Beaver County, Pennsylvania. I am 
Director of Plant Protection of the plaintiff Jones & Laugh- 
lin Steel Corporation. Since 1926, I have had supervision 
and control of the employment, training, discipline and 
operations of all of the forces of police officers or plant 
guards employed by this Company in its steel manufac¬ 
turing plants. 

I have been employed in police work since I was twenty- 
one years of age. I was first a member of the force of 
Pennsylvania State Police, and was honorably discharged 
after a service of six and one-half years. I was then em¬ 
ployed by Jones & Laughlin Steel Corporation, as Captain 
of Police at its Aliquippa Works, on March 16, 1916. I 
retained that position until 1926, when I became Superin¬ 
tendent of Police, with jurisdiction of all of the Company’s 
police forces. The title of my position was changed to the 
present title—Director of Plant Protection—in January, 
1942. I am entirely familiar with all of the Com- 

81 pany’s steel plants, and with the means required and 
employed to assure their proper police protection. 

The Company’s Pittsburgh Works is one of the largest 
steel manufacturing operations in the Pittsburgh district. 
It occupies a large area of contiguous tracts of land, which 
are wholly enclosed and which lie along several miles of 
river banks on both sides of the Monongahela river in the 
City of Pittsburgh. A private railroad bridge across the 
river connects the facilities on one side of the river with 
those on the other. The Company’s Otis Works consists 
of two separate plants, located on large tracts of land in 
somewhat remote sections of the City of Cleveland. It is 
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roughly one-third as large as the Pittsburgh Works. !As 
is true of the operators of all other, similar steel manu¬ 
facturing plants, this Company has always been oblige^ to 
maintain forces of police who devote all of their working 
time to the protection of its steel works, such as the Pitts¬ 
burgh Works and the Otis Works. This practice is neces¬ 
sary because the great size and physical complexity of all 
large steel producing plants make impractical their ade¬ 
quate protection by the municipal or other local peace offi¬ 
cers ; and because the operations of such plants necessarily 
require the maintenance of a variety of conditions which 
would be gravely dangerous to any unaccustomed person, 
and of buildings, furnaces, machinery and equipment which 
could not be adequately policed or protected by any officer 
not thoroughly familiar with their character. In this jre- 
spect (as in all others) the problem of police protection 
is the same at the Pittsburgh Works as it is at the Ojtis 
Works. 

The Company employs a force of -approximately si^ty 
police officers and patrolmen at the Otis Works and a force 
of approximately one hundred and ten police officers aind 
patrolmen at the Pittsburgh Works. The principal duties 
of these plant police, which are the same at both Works, 
may be summarized as follows: 

82 1. To protect the Company’s plants and property 

against trespass, injury or destruction; 

2. To protect the Company’s employees and all othbrs 
lawfully in its plants from injuries, whether from acts iof 
trespass, from the existence of dangerous conditions, or 
from any other possible cause; 

3. To maintain law and order in the plants at all timers; 
to detect and prevent breaches or threatened breaches jof 
public laws and of Company rules and regulations in the 
plants; to apprehend, and if necessary arrest, persons be¬ 
lieved guilty of violations of such laws and regulations; 
and to assist in their prosecution; and 

4. In cooperation with public authorities, including 
municipal police and peace officers, the Federal Bureau iof 

I 


i 
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Investigation, and the Intelligence Departments of the 
Army and Navy, to investigate, detect and if possible pre¬ 
vent unlawful activities of all kind, including acts of sab¬ 
otage, espionage, treason and other similar crimes of gen¬ 
eral public importance. 

As I have said above, there is no difference whatever 
between the duties and responsibilities of the police at the 
Pittsburgh Works and those of the police at the Otis Works. 
All members of the force at the Pittsburgh Works are 
sworn members of the municipal police force of the City 
of Pittsburgh; and all members of the police force at the 
Otis Works are similarly sworn members of the municipal 
police force of the City of Cleveland. All members of the 
forces at both Works are trained and constantly instructed 
and informed in their duties as public peace officers under 
the law, and in the modern techniques of this occupation. 
In this Company’s Works, as in those of other large steel 
companies with which I am familiar, all police officers wear 
uniforms and badges; and when on duty, they carry either 
revolvers or shotguns. 

Although all productive employees at both the Pittsburgh 
Works and the Otis Works have been represented by the 
defendant United Steel Workers of America for some years 
past, and have been required to maintain their memberships 
in that union, no member of the police force at either 
83 plant has ever been represented by any union, or 
ever requested or demanded such representation until 
the proceedings involved in this case were commenced be¬ 
fore the National Labor Relations Board. 

It is apparent to me that the duties of the police officers 
at the Pittsburgh Works and at the Otis Works are in¬ 
consistent with their membership in the United Steel Work¬ 
ers of America, or with its recognition as their representa¬ 
tive for the purposes of collective bargaining with the Com¬ 
pany. To discharge their day-to-day duty to maintain order 
in the plants, the police officers are frequently obliged to 
act, with determination, in a manner likely to antagonize 
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productive workers who are union members. In those ca£es 
of disorders and criminal acts which have led to prosecu¬ 
tions in the Courts, the union and its members and officers 
have very frequently taken positions wholly antagonistic 
to those occupied in such cases by such of our police officers 
as have been called as witnesses, particularly in those in¬ 
stances in which the offenses charged have involved sdch 
wrongful acts as the theft or misappropriation of Company 
property. It is frequently necessary, to enable our police 
officers to do their work, that they be entrusted with secret, 
confidential information and orders issued by such agencies 
as the Federal Bureau of Investigation and the Intelligence 
Departments of the Army and the Navy, and that they |be 
charged with the work of investigating the activities j of 
productive employees who are members of the union. It 
is often necessary, to enable our police officers to perform 
their work, that they receive advance, confidential infonfia- 
tion concerning the details of handling the Company's ptay 
rolls, and other similarly valuable property which must |be 
taken to and from the steel works. They are required ajso 
to appear as witnesses at grievance committee meetings, 
and at hearings—public and private—in support of charges 
of violations of Company rules and regulations by 
84 productive employees who are members of the uni<^n. 

They are obliged to report violations of laws or Com¬ 
pany rules, in cases in which such violations may resjult 
in the discharges of union members. In short, the wdrk 
of the forces of plant policemen is devoted largely to t}he 
preservation and enforcement of the rights of the manage¬ 
ment of the Company, and the proper discharge of their 
duties is often antagonistic to the interests or supposed in¬ 
terests of the union and its members. 

For that reason, the police officers have always b^en 
treated as a special class of employees. No police officer 
is employed through the employment offices of the Company 
which deal with productive workers. Instead, every pros¬ 
pective police officer is approved first by the captain of 
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police at the plant in which he desires employment, then 
by my office, and finally by the municipal authorities, in 
Pittsburgh or Cleveland, as the case may require. Every 
such officer must be an American citizen, of excellent phy¬ 
sical condition, intelligence, personal character and reputa¬ 
tion; and every new officer is engaged for a probationary 
period of ninety days before his application for employment 
is finally accepted. The police forces have their own head¬ 
quarters and locker rooms or barracks in the Pittsburgh 
Works and in the Otis Works; and in practice they have 
always remained an integrated body at each Works, sep¬ 
arate and apart from the forces of productive laborers. 

From September, 1942 until the latter part of 1944, all 
of the plant police at both the Pittsburgh Works and the 
Otis Works were “militarized.” That is to say, they were 
enrolled as members of the Auxiliary Military Police, an 
agency of the Army created by a regulation of the War 
Department of the United States, which was applied in 
almost all manufacturing plants then engaged in the 
85 production of munitions and other materials required 
in the prosecution of the war. Throughout that 
period, as had been true for some time before Pearl Harbor, 
and as has been true to the present day, the Pittsburgh 
Works and the Otis Works were devoted almost wholly to 
the production of war materials. Neither the duties nor 
the responsibilities of the plant police at the two Works 
were changed by their militarization; except to the extent 
that the enrollment of our officers as Auxiliary Military 
Police made them subject to the Articles of Wair, and 
obliged them to attend military drills. 

On December 4, 1944, we received a written notice from 
the headquarters of the Third Service Command, Army 
Service Forces, of which a copy is attached hereto, marked 
Exhibit A and made part hereof. By this notice, we were 
informed that our guard force at the Pittsburgh Works had 
been demilitarized. In this letter it was stated, however 
that: 


. . The demilitarization of your guard force does not 
in any way reduce the activities of your guard force, t^ie 
duties of your demilitarized guard force remain precisely 
the same. 

i 

i 

• * * * * 

“You may apply to local or state authorities for deputizja- 
tion of your guard force members, which deputization will 
give them essentially all of the powers which they enjoy 
as Auxiliary Military Police.” 

To my knowledge, the need for efficient police protection 
of our plants, and the duties and responsibilities of o(ir 
police officers, and their importance to the interests of tjie 
general public, remain precisely the same now as 
86 they were during the period in which our police forces 
at the Pittsburgh Works and the Otis Works wefe 
“militarized.” 

Further, deponent sayeth not. 

H. G. Mauk. | 

Sworn to and subscribed before me this 18th day <>f 
April, 1945. 

Lottie R. Keys, 

(seal) Notary Public . 

My Commission Expires January 2, 1949. 
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87 Filed Apr 19 1945 

Charles E. Stewart, Clerk 

Exhibit A 

ARMY SERVICE FORCES 
Third Service Command 
Headquarters, Pittsburgh Sub-District 
Logan Armory 
Pittsburgh 13, Pennsylvania 

4 December 1944 

Jones & Laughlin Steel Corporation 
Pittsburgh, Pennsylvania. 

Gentlemen: 

In compliance with letter, Headquarters Third Service 
Command, United States Army, Baltimore, Maryland, 
dated 25 November 1944 and signed by George E. Cowden, 
Major, A. U. S. demilitarization of your guard force is rec¬ 
ommended. The demilitarization of your guard force 
does not in any way reduce the activities of your guard 
force, the duties of your demilitarized guard force remain 
precisely the same. This Headquarters is therefore for¬ 
warding Certificates of Meritorious Conduct for the follow¬ 
ing guards in your plant. 

Earl F. Artz 
Edmund Ashton 
Albert A. Betz 
Ernest Burkett 
Leo F. Burke 
Robert A. Brown 
Francis J. Brennan 
Joseph F. Brennan 
George A. Bleichner 
John A. Batchen 


Hobart C. Bee 
Howard W. Brandt 
John Beitler 
Edward W. Campbell 
Merrill J. Campbell 
Wm. H. Copeland 
Clare V. Cowell 
Wm. P. Coyne 
Robert R. Crock 
Carl M. Deakin 
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Harry R. Deem 
Thomas K. Delahanty 
Geo. H. Driscoll, Jr. 
Thomas N. Evans 
Peter Farrell 
James Fitzpatrick 
Adoph Fiill 
Timothy P. Foley 
John J. Gallagher 
Edmund J. Gensler 
Ralph M. Gray 
Joseph Greylock, Sr. 
Walter J. Groves 
Samuel L. Halsall 
Everett S. Harris 
Paul Hillier 
Nicholas J. Hippey 
Walter H. Hoffman 
Robert F. Huenefeld 
Robert R. Jackson 
Albert Janusey 
David J. Kerr 
William Knuth 
Charles Kline 
Victor Kreger 
Jacob Kromer 
Sylvester N. Krunehacker 
Milton G. Lloyd 
Henry P. Maroney 
Harry G. Mauk 
Eugene F. McCourt 
John F. McGrath 
Frederick B. McGuire 
Thomas McQuaide 
Carl L. McQueary 
Thomas D. Messier 
Samuel G. Milan 
Elmer W. Miller 
William J. Miller 


Walter F. Neubauer 
Patrick J. Moran 
Mose W. Morrison 
Henry R. Monroe 
Clyde D. Nicholson 
George S. Nist 
Howard M. Oakes 
Bernard M. O’Brien 
Bruce E. Parsons 
Edward J. Peck 
William J. Perkins 
Richard F. Phillips 
Floyd Pierce 
Thaddeus Pietrzak 
Wm. Quinn 
John E. Rech 
G. T. Reynolds 
Wm. J. Richards 
E. E. Ritz, Jr. 
Stephen K. Russ 
T. R. Sanders 
R. A. Schaub 
E. W. Seibel 
John Sciulli 
E. J. Seiling 
T. Slusser 
John D. Shall 
M. M. Smith 
P. Speicher 
J. Sperling 
A. A. Stosic 
J. F. Sullivan 
C. S. Thompson 
Carl Vencil 

G. N. Wakefield 

H. W. Wells 

V. R. White 

W. U. Willett 
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88 You may apply to local or state authorities for 
deputization of your guard force members, which 

deputization will given them essentially all of the powers 
which'they enjoy as Auxiliary Military Police. 

This Headquarters takes this opportunity to express its 
appreciation for the fine spirit of cooperation shown by 
the Jones & Laughlin Steel Corporation in the Auxiliary 
Military Police work in the past. 

For the Commanding Officer: 

William B. Preston 

William B. Preston, 

Captain C. M. P., 

Chief Plant Guard Officer. 

Incls. 1 96 Certificates of Meritorious Conduct. 

********** 

89 Filed Jun 26 1945 

Order and Judgment 

This cause having come on for hearing before this Court 
on June 25, 1945, on defendants’ motions to dismiss the 
complaint or, in the alternative, for summary judgment; 
and having heard argument of counsel for the parties; and 
having considered the pleadings, exhibits, and affidavits 
filed and the other proceedings had herein; it is by the 
Court this 26th day of June, 1945 
Ordered, Adjudged, and Decreed that the motion to dis¬ 
miss filed on behalf of the defendants National War Labor 
Board and William H. Davis, George W. Taylor, Frank P. 
Graham, Lloyd K. Garrison, Van A. Bittner, George Meany, 
R. J. Thomas, Matthew Woll, Horace B. Horton, George H. 
Mead, Frederick S. Fales, and James H. Tanham, as mem¬ 
bers thereof, be and it is granted, and that the action herein 
be and it is hereby dismissed as to those defendants. This 
order is without prejudice to such right as plaintiff may 




have, by amended complaint herein, to join the National 
Labor Relations Board as a party defendant. 


Matthew F. McGuire, 
Justice. 


Seen: 


F. J. Donner, 

United Steelworkers of America. 

John C. Bane, Jr., 

Attorney for Plaintiff. 


90 Filed Jun 26 1945 

Order Granting Plaintiffs Leave to Amend Complaint 

And now, to-wit, this 26th day of June, 1945, this jcase 
came on for further hearing; and the Court, having heard 
arguments therein, it is 

Ordered, Adjudged, and Decreed that plaintiff be, and it 
is, granted leave to file an amendment to its complbint, 
this day presented to the Court, adding as defendants the 
National Labor Relations Board, and Harry A. Millis, John 
M. Houston, and Gerard D. Reilly as the members of said 
Board; and that the Clerk of this Court issue additional 
summons in this case addressed to said additional defen¬ 
dants, copies of the amended complaint and the original 
complaint attached thereto to be served on said additional 
defendants and each of them. 


Matthew F. McGuire, 
Justice. 


Seen: 


F. J. Donner, 

United Steelworkers of America. 
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91 Filed Jun 26 1945 

Order Denying 1 Motion of Defendants, United Steelworkers 
of America, et al., to Dismiss the Complaint or for 
Summary Judgment 

And now, to-wit, this 26th day of June, 1945, this case 
came on for further hearing on the motion of the defendants, 
United Steelworkers of America, Van A. Bittner and Lee 
1 Pressman, to dismiss the complaint or for summary judg¬ 
ment ; and the Court having heard arguments thereon, it is 
Ordered, Adjudged, and Decreed that the motion of the 
’ defendants, United Steelworkers of America, and Van A. 
Bittner and Lee Pressman, as its members, to dismiss the 
complainant or for summary judgment be, and hereby it is, 
denied. 

j Matthew F. McGuire, 

Justice. 

I Seen: 

* F. J. Donner, 

United Steelworkers of America . 

• •**•*•••• 

92 Filed Jun 26 1945 

Amendment to Complaint 

Now comes the plaintiff, Jones & Laughlin Steel Cor¬ 
poration, and pursuant to an order entered by the Court 
and dated the 26th day of June, 1945, amends its complaint 
in this case as follows: 

First: Plaintiff adds as parties defendant the National 
Labor Relations Board, and Harry A. Millis, John M. 
. Houston, and Gerard D. Reilly, as the members of said 
Board. 

Second: Plaintiff repeats, and by this reference incor¬ 
porates in this amendment, all of the averments of fact set 
forth in its original complaint, filed in this case on the 27th 


» 
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day of January, 1945, and of which a copy is attached 
hereto. 

Third: Plaintiff adds to said original complaint a[ new 
paragraph, XXVII-A, following paragraph XXVII of said 
complaint and reading as follows: 

XXVII-A. On many occasions since said certification of 
October 27,1943, was issued, the defendant National Labor 
Relations Board has asserted to the plaintiff that by virtue 
of said certification the Union acquired and has the |legal 
status of exclusive representative, for the purposes bf the 
National Labor Relations Act, of the plan guards or police 
at plaintiff’s Pittsburgh works, and that plaintiff’s 
93 refusal to recognize the Union as such is in violation 
of said act and of the Union’s legal rights thereunder. 

Fourth: Plaintiff amends the prayer of its original!com¬ 
plaint so that Paragraph 3 of said prayer shall read as 
follows: 

3. That none of the defendants has any lawful right or 
power to impose or procure any legal sanction, by legal or 
executive process or otherwise, against the plaintiff, siould 
the plaintiff persist in its refusal to recognize the defendant 
United Steelworkers of America as the representative, for 
the purpose of collective bargaining, of the guards or police 
employed by the plaintiff, unless and until the defendant 
National Labor Relations Board shall have determined, in 
proceedings duly conducted pursuant to the provisions of 
Section 10 of the National Labor Relations Act, that plain¬ 
tiff’s said refusal is an unfair labor practice in violation 
of said act. 

Fifth: Plaintiff prays that the defendant National Labor 
Relations Board and its members as such be made parties 
to any declaratory judgment which may be granted by the 
Court in this case to determine the legal rights and status 
of the other parties under the certification issued bjf the 
National Labor Relations Board on October 27, 1943, and 
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described in Paragraph XII of plaintiff’s said original 
complaint. 

John C. Gall 
John C. Galt., 

William F. Howe 
William F. Howe, 

224 Southern Building, 
Washington 5, D. C. 

John C. Bane, Jr. 

John C. Bane, Jr., 

Nicholas Unkovic, 

Reed, Smith, Shaw & McClay, 
747 Union Trust Building, 
Pittsburgh, Pennsylvania, 
Attorneys for Plaintiff. 

June_, 1945. 

• •#*•••••• 

94 Filed Jul 10 1945 

Motion to Quash Summons 

Now comes the National Labor Relations Board, named 
in the summons and complaint herein as defendant and, 
appearing specially by its attorneys, for the purpose of 
quashing the summons in this action, does move to quash 
the summons against it on the following ground: 

The National Labor Relations Board is an Agency of the 
United States Government and may not be sued without 
,an Act of Congress consenting to or authorizing such suit; 
no such Act of Congress is pleaded in the Complaint, nor 
has such Act of Congress been passed. 


i 
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Wherefore, the National Labor Relations Board, appear¬ 
ing specially by its attorneys, respectfully moves) this 
Honorable Court to quash the summons against it. 

Malcolm F. Halliday, 

Associate General Counsel. 

A. Norman Somers, 

Assistant General Counsel. 

Attorneys appearing specially^, for 
the National Labor Relations Bpard. 

Dated: June 30,1945. 

• • • * * * # # *j* 

96 Filed Jul 10 1945 j 

Motion to Dismiss Amended Complaint 

Now come the respective members of the National Ljabor 
Relations Board,* (hereinafter referred to as the Board 
members) and move to dismiss the amended complaint on 
the following grounds: 

1. The Court has no jurisdiction of the subject matter 
of the action in that: 

(a) The amended complaint seeks a declaration als to 
the validity and legal effect of a certification issued by the 
Board pursuant to the provisions of the National Labor 
Relations Act. This is a matter jurisdiction over which 
is exclusively vested in the appropriate United States [Cir¬ 
cuit Court of Appeals pursuant to the procedure prescribed 
in the National Labor Relations Act. 

2. The amended complaint fails to state a claim ppon 
which relief can be granted in that: 

(a) The amended complaint fails to show that plaiiitiff 
has suffered or is threatened with irreparable in|ury 

97 cognizable in equity by reason of any acts alleged 

I 

— 

* Harry A. Millis resigned from the Board and has been succeeded by Paul 
M. Herzog, effective July 5, 1945. If, as is anticipated, Herzog is substituted 
for Millis as a defendant, this motion is to be deemed to have been made on 
his behalf as well as members Reilly and Houston; 


I 
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to have been taken or to be taken by the defendant 
Board members. Plaintiff’s rights are not invaded or 
threatened to be invaded in consequence of the Board cer¬ 
tification here complained of or in consequence of any act 
alleged to have been taken or to be taken by the Board 
members. 

(b) Plaintiff has a complete and adequate administrative 
remedy under the National Labor Relations Act. 

(c) The amended complaint fails to show any “actual 
controversy” within the meaning of the Federal Declara¬ 
tory Judgments Act, 28 U. S. C. 400. 

Malcolm F. Halliday, 

Associate General Counsel . 

A. Norman Somers, 

Assistant General Counsel. 

Attorneys for the Board members. 

Dated: July 9,1945. 

#«•*•••••* 

108 Filed Jul 25 1945 

Plaintiff’s Answer to the Motion of the National Labor 
Relations Board to Quash Summons. 

Now comes the plaintiff Jones & Laughlin Steel Corpora¬ 
tion and in answer and opposition to the motion of the 
National Labor Relations Board and its members to quash 
the Summons in this case, says that said Motion should be 
denied by your honorable Court. 

In support of its answer, plaintiff submits herewith its 
Counter-statement of Points and Authorities and the Affi¬ 
davits of William H. Harvey and James C. Beech, and 
submits also—by this reference—the other Affidavits here¬ 
tofore filed in its behalf in this case. 


Plaintiff respectfully requests an oral hearing upon the 
questions of law raised by the Motion aforesaid and this 


answer. 


John C. Gall, 

John E. Ritzert, 

John C. Bane, Jr., 

Reed, Smith, Shaw & McClay, 
Attorneys for Plaintiff. 

July 25,1945. 


********** 
111 Filed Jul 25 1945 

Plaintiff’s Answer to the Motion of the National Labor 
Relations Board to Dismiss the Complaint 

Now comes the plaintiff Jones & Laughlin Steel Corpora¬ 
tion and in answer and opposition to the Motion of the 
National Labor Relations Board and its members tol dis¬ 
miss the Complaint in this case, says that said Mbtion 
should be denied by your honorable Court. 

In support of its answer, plaintiff submits herewitjh its 
Counter-statement of Points and Authorities and the I Affi¬ 
davits of William H. Harvey and James C. Beech, and 
submits also—by this reference—the other Affidavits here¬ 
tofore filed in its behalf in this case. 

Plaintiff respectfully requests an oral hearing upoil the 
questions of law raised by the Motion aforesaid and! this 
answer. 

John C. Gall, 

John E. Ritzert, 

John C. Bane, Jr., 

Reed, Smith, Shaw & McClay, 
Attorneys for Plaintiff. 


July 25,1945. 
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118 Filed Jul 25 1945 

Affidavit of William H. Harvey, Opposing Motion of the 
National Labor Relations Board to Dismiss the Com¬ 
plaint 

Commonwealth op Pennsylvania, 

County of Allegheny , ss.: 

William H. Harvey, being duly sworn according to law, 
deposes and says: 

I am now and have been since 1941 employed as Assistant 
Director of Industral Relations by the plaintiff Jones & 
Laughlin Steel Corporation. As such Assistant Director, 
I have often represented it in its dealings and litigation 
with the National Labor Relations Board, which are de¬ 
scribed in the Complaint in this case, and have been familiar 
with all of the matters described in the Complaint. 

On October 27, 1943, the defendant National Labor Rela¬ 
tions Board issued the written “Certification of Represen¬ 
tatives”, described in the Complaint, wherein and whereby 
it certified the defendant United Steelworkers of America 
as exclusive representative of the force of plant police em¬ 
ployed at plaintiff’s Pittsburgh Works. Shortly after¬ 
wards, this certification was referred to me, and thereafter 
on a number of occasions, representatives of the defen¬ 
dant union made demands that the plaintiff recognize 

119 it as representative of the Pittsburgh Works police, 
which demands we refused. 

On or about January 6, 1944, there was referred to me 
for handling a letter addressed to the plaintiff Corporation 
on January 5, 1944, by John F. LeBus, Regional Director 
of the National Labor Relations Board. A true copy of 
this letter is attached hereto, marked Exhibit A and made 
part hereof. This letter stated that the defendant union 
had filed with the Board’s office in Pittsburgh a written 
Charge that the plaintiff Corporation had violated the Na¬ 
tional Labor Relations Act, by refusing to bargain collec- 



tively with the union and by other acts and conduct. I made 
no answer to Mr. LeBus’ letter of January 5, 1944, but On 
several occasions after we received it, Mr. Paul F. Sliuplp, 
Field Examiner for the National Labor Relations Boaijd, 
talked to be by telephone; informed that the letter of 
January 5, 1944, referred to the dispute concerning the 
plant police at the Pittsburgh Works; and stated the de¬ 
fendant Board’s desire to meet and discuss the matter with 
us. 

On or about January 14, 1944, 1 received a letter, dat^d 
January 13,1944, by which Mr. Shupp stated in writing the 
defendant Board’s desire to hold a conference at tljie 
Board’s office in Pittsburgh. A true copy of this letter jis 
attached hereto, marked Exhibit B and made part hereof. 

After we received Mr. Shupp’s letter of January l|3, 
1944, it was arranged to hold a meeting at the Board’s offiie 
in Pittsburgh on January 18, 1944. The meeting was held. 
Mr. John F. LeBus, Regional Director for the defendant 
Board, presided. Mr. Shupp was also present as were tins 
deponent and James C. Beech, representing the plaintiff 
Corporation; and Messrs. Philip Curran, attorney, Paul 
Xormile, District Organizer, and one of the plan guards, 
representing the union; and also Mr. Joseph Conway, Con|i- 
missioner of Conciliation for the United States Conciliatioln 
Service. 

120 The meeting held on January 18, 1944 lasted al¬ 
most two hours. Substantially all of the discussion 
was carried on by Mr. LeBus and this deponent. Mr. Cuif- 
ran stated his endorsement of what Mr. LeBus said, blit 
the others present had little to say. 

In the course of the conference, Mr. LeBus stated the fol¬ 
lowing things: 

1. That the Board’s certification of the defendant union 
as representative of the force of police at the Pittsburgji 
Works had established the union’s right to represent thp 
plant guards, and that the plainiff must recognize the union. 

2. That the plaintiff’s asserted legal grounds for denying 
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the union recognition were subterfuges which could justify 
no delay in our recognition of the union, and to which the 
Board would pay no attention. 

3. That the Board had in its possession evidence of acts 
of discrimination, intimidation and coercion, committed by 
the plaintiff against union members- employed as plant 
guards at the Pittsburgh Works, which Mr. LeBus was in¬ 
vestigating and which would be included with a charge of 
refusal to bargain with the union, in a complaint which the 
Board would issue, should the Company persist in its re¬ 
fusal to recognize the union. 

4. That, should the plaintiff Corporation persist in its 
refusal to recognize the union, it must expect serious inter¬ 
ferences with the operation of the Pittsburgh Works. 

I replied that, whatever Mr. LeBus might think of the 
Company’s contentions of law, the Company had faith in 
them and intended to test them in some orderly, legal way, 
and that it would, therefore, continue in its refusal to rec¬ 
ognize the union. 

121 Mr. LeBus replied, among other things, that no 
attempt by the plaintiff Corporation to test the cer¬ 
tification would do the plaintiff any good: that the cer- 
ification was valid and must be obeyed, and that before 
refusing to obey it Mr. Beech and the deponent should at 
least discuss the matter with higher officials of the plain¬ 
tiff Corporation, and that such officials should weigh the 
serious consequences of further noncompliance with the cer¬ 
tification. 

Accepting Mr. LeBus’ suggestion (and because the meet¬ 
ing had been characterized by considerable acrimony), this 
deponent agreed to discuss the matter with other officers 
and representatives of the plaintiff Corporation. Within a 
short time after January 18, 1944, the deponent discussed 
the entire matter with other representatives and officers of 
the plaintiff Corporation, and consulted the Company’s le¬ 
gal counsel, concerning Mr. LeBus’ contention that the cer¬ 
tification was a legally binding settlement of the union’s 
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right to represent the plant police. On January 27, 1^44, 
the deponent addressed a letter to Mr. Curran, attorney jfor 
the union, mailing copies thereof to Mr. LeBus and Mr. 
Conway, asserting in the letter that the Company had de¬ 
termined to adhere to the position it had taken in the ptior 
proceedings before the Board, and that it would therefore 
decline to grant recognition to the union or to commence 
bargaining. A true copy of said letter is attached herbto, 
marked Exhibit C and made part hereof. 

Five days later, on February 1, 1944, the National L^bor 
Relations Board filed in the United States Circuit Courjt of 
Appeals for the Sixth Circuit its Petition for Enforcement 
of an order requiring plaintiff to recognize the same union 
as representative of the plant police at plaintiff’s Otis 
Works in Cleveland; and at about the same time, permitted 
the defendant union to withdraw, without prejudice,! its 
charge of unfair labor practices under the National 
122 Labor Relations Act which had been based on!the 
plaintiff’s refusal to recognize the union as represen¬ 
tative of the plant police at the Pittsburgh Works, jibe, 
litigation which followed is described in the Complainit in 
this case. I have read the averments of the Complaint land 
they are, to the best of my knowledge, true and correct.| 

William H. Harvey 

Sworn to and subscribed before me this 23rd day of Jjuly, 
194.'). 

Lottie R. Keys 
Notary Public 

My Commission Expires : January 2, 1949. 
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Filed Jul 21 1945 

Exhibit A 

National Labor Relations Board 
Sixth Region 
Clark Building 
Pittsburgh, Pennsylvania 

January 5, 1944 

Jones & Laughlin Steel Corporation 
Pittsburgh, Pennsylvania 
Gentlemen: 

Re: Jones & Laughlin Steel Corporation 
Case No. 6-C-881 

This is to advise you that the United Steelworkers of 
America, affiliated with the C. I. 0., has filed with this office 
a charge alleging that your company has engaged in unfair 
labor practices in violation of Sections 8(1) and (5) of the 
National Labor Relations Act. The charge, in substance, 
alleges that: 

1. The Company refused to bargain collectively with the 
United Steelworkers of America, affiliated with the C. I. 0., 
a labor organization chosen by a majority of its employees 
in an appropriate unit, for the purposes of collective bar¬ 
gaining in respect to rates of pay, wages, hours of employ¬ 
ment, and other conditions of employment. 

2. The Company, by the above acts, and by other acts 
and conduct, has interfered with, restrained, and coerced its 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the said Act. 

This case has been assigned to Field Examiner Paul F. 
Shupp of this office for investigation, and Mr. Shupp will 
contact you in the near future. In the meantime, however, 
it will be appreciated if you will write us describing in de¬ 
tail the facts and circumstances, as you know them, con- 


corning the allegations as above outlined. Your coopera¬ 
tion in this matter will be appreciated. 

Very truly yours, 

John F. LeBus 
Regional Director 

124 Filed Jul 21 1945 | 

Exhibit B 

National Labor Relations Board 
Sixth Region 
Clark Building 
Pittsburgh, Pennsylvania 

January 13, 1944 

Jones & Laughlin Steel Corporation 
Jones & Laughlin Building 
Pittsburgh, Pennsylvania 

Re: Jones & Laughlin Steel Corporation 
Case No. 6-C-881 

Gentlemen: 

Pursuant to the letter from this office dated January 5, 
1944 informing you of the Charge filed in the above-n^med 
case, I would like to arrange a conference at this office with 
a representative of the Company on any date from January 
19 to 21, inclusive. 

AVill you please inform me as soon as possible on jvhat 
date and at what hour the Company can arrange to lia|ve a 
representative present at this conference. 

Very truly yours, 

Paul F. Shupp 
Field Exa'mincr 
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125 Filed Jul 25 1945 

Exhibit C 

Jones & Laughlin Steel Corporation 
Pittsburgh 

January 27, 1944 

Mr. Phillip Curran 
Ass’t. to the General Counsel 
United Steelworkers of America 
1500 Commonwealth Building 
Pittsburgh, Pennsylvania 

Dear Sir: 

i 

At a meeting convened by Mr. Conway of the U. S. Con¬ 
ciliation Service and Mr. LeBus of the National Labor Rela¬ 
tions Board—which meeting was held on January 18, 1944 
in the offices of the National Labor Relations Board in Pitts¬ 
burgh and attended by Messrs. Conway and LeBus and 
representatives of the Corporation and the Union—an effort 
was made to elicit from Corporation representatives a com¬ 
mitment that the Corporation would accord recognition to 
Plant Guards at the Pittsburgh Works of the Corporation 
and proceed to bargain with their representatives. Corpo¬ 
ration representatives refused to make the requested com¬ 
mitments but agreed to inform you in writing, at an early 
date, as to the position of the Corporation on the matter of 
conceding the appropriateness of a unit composed of Plant 
Guards and thereby proceeding to bargain with respect to 
grievances. 

It is the purpose of this letter to inform you that we see 
no occasion to deviate from the position set forth in the 
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l 

I 

representation proceeding and we, therefore, decline to 
grant recognition or commence bargaining. 

Very truly yours, 

Jones & Laughlin Steel Corporation 
W. H. Harvey 

Ass’t. Director of Personnel Relations 

AVH:AKK 

cc: Messrs. LeBus 
Conway 

* * • • • • * * * I # 

126 Filed J'ul 25 1945 

I 

Affidavit of James C. Beech, Opposing Motion of th? Na¬ 
tional Labor Relations Board to Dismiss the Complaint 

Commonwealth of Pennsylvania 
County of Allegheny , ss.: 

James C. Beech, being duly sworn according to la\^, de¬ 
poses and says: 

I am Labor Relations Assistant in the Personnel Depart¬ 
ment of Jones & Laughlin Steel Corporation, and havtj held 
that position since May 1, 1943. 

I have read the affidavit of William H. Harvey, <jlated 
July 23, 1945, opposing the motion of the National ilabor 
Relations Board to dismiss the Complaint in this case. 

I attended the meeting held on January 18, 1944, i|i the 
office of the National Labor Relations Board in Pittsburgh, 
Pennsylvania, which is described in Mr. Harvey’s affidavit. 
Mr. Harvey’s description of the meeting is entirely correct. 


i 
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I approve and adopt all of the averments made in his af¬ 
fidavit. 

James C. Beech 

Sworn to and subscribed before me this 23rd day of July, 
1945. 

Lottie R. Keys 
(Seal) Notary Public 

My Commission Expires: January 2, 1949. 

• •*••*•••« 

127 Filed Jan 18 1946 

Order Dismissing Amended Complaint and Quashing 

Summons 

The matter before the Court arises on motion of defen¬ 
dants Paul M. Herzog, Gerard D. Reilly, and John M. 
Houston, as members of the National Labor Relations 
Board, to dismiss the amended complaint because of lack 
of jurisdiction of the subject matter and failure to state a 
claim upon which relief can be granted, and on motion of 
the National Labor Relations Board to quash the summons 
because the Board is an agency of the United States Gov¬ 
ernment not subject to suit without an act of Congress au¬ 
thorizing such suit. The Court having heard argument of 
counsel and duly considered this matter, and 

It appearing that this is an action in which plaintiff asks 
that this Court render a declaratory judgment concerning 
the validity and legal effect of a certification of collective 
bargaining representatives issued by the Board pursuant 
to the provisions of the National Labor Relations Act, a 
matter which is governed by the exclusive procedure pro¬ 
vided by the National Labor Relations Act and over which 
the Court, therefore, has no jurisdiction; 

128 And it further appearing that the National Labor 
Relations Board (as distinguished from its compo¬ 
nent members) is an agency of the United States Govern- 



87 


I 

ment which may not be sued without an act of Congress 
consenting to or authorizing such suit and that no such act 
has been passed by Congress; 

It is Hereby Ordered and Adjudged that the motion of 
defendants Paul M. Herzog, Gerard D. Reilly and John| M. 
Houston as members of the National Labor Relations Bo^ird 
be, and the same is hereby granted, and the amended com¬ 
plaint is hereby dismissed as to them; and 
It is Further Ordered and Adjudged that the motiori of 
the National Labor Relations Board to quash the summons 
be, and the same is hereby granted, and the summons is 
hereby quashed as to it. 

W. A. SCHWEINHAUT, 

Judge , United States District Coui\t 

Dated: January 18th, 1946. 

• « # • # # « « #|# 
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